UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FORDHAM

X
THE MICHAEL JACKSON COMPANY,
DECISION
Plaintiff, : and
ORDER
V. : Civ. No. 09-2276
VIDSTER, INC. and :
Shaun Thompson, Mike Walsh, :
and Lindsy Berngein :
Defendants. :
X

ALEXANDER, J.

FINDINGS OF FACT

Shaun Thompson, Mike Walsh, and Lindsey Berndein are all recent graduaes of Baker
High School (Baker HighQ in Treanor County, in the State of Fordham. Treanor County
comprises alarge Metropolitan area of approximately 800000residents. The county has several
high schools, many of which are conddered Gpecialty schools,Otha cater to specific areas of study.
Baker Highis known as Orhe School for Visud Design & Film.O The school@ facilitiesindude
produdion studios video-editing rooms, and a multi-media auditorium for large-scale exhibitions
Students within thefilm produdion program at Baker High have regular exposure to video, lighting,
and soundequipment. Baker High also offers Advanced Placement courses in Film Editing and
Produdion.

During the 20062007 academic year, Thompson, Walsh and Berngein were al seniorsin
Jon Womack® AP Film Editing class. On Octobea 15, 2006,Lindsy Berngein saw aflyer
advertising anew film contest, the ONew Artist Showcase,Oon a community bulletin boad in
Downtown Treanor. Thelndegendent Film Channd (QFCQ, in conjundion with the Fordham
State Patronsfor the Arts, would hog thecontest. The contest invited amateur filmmakers to
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submit origind worksin anumber of genres, induding: doaumentary shorts, dramatic shorts,
improvisationd comedy, and musc videos Each submission could bea maximum of 10 minutes,
had to be pogmarked by May 1, 2007,and would bejudgel by apand from thelFC. Prizes would
be awarded in different agegroups induding a $500 prize for thebest video submitted by a high
school student, and the winning videoswould be shown at the Fordham Thegter for the Performing
Arts.

Lindsey Berngein promptly broughttheflyer to the attention of her friends Shaun
Thompson and Mike Walsh. Thethree were members of arock band called Orhe Unde Covers,O
which was famousfor performing cover versionsof popular songsat local mudc venues throughout
Treanor County. Thar covers were known for bang very thedtrical, often humorous performances
of well-known songs Berngein thoughtthat thisvideo contest would providea great oppotunity
for thethree to showcase thar mugcal talent, while practicing the skills tha they were learningin
thar AP Film Editing class. Thompson and Walsh agreed.

Berngein, Thompson and Walsh asked thar film teacher, Jon Womeack, if they could use the
school® audio-visud equipment to prepare thar submission. Mr. Womack was conaerned that
alowing students to use the school equipment for an extracurricular purpose would pose a conflict
of interest. Uponfurther congderation, however, he agreed to let the students use the equipment
with two conditions Firgt, the students would have to base ther video on a Gchoolrelated Otheme.
Second, the same oppotunity would be made available to other studentsin the AP Film Editing
class. An announ@ment was made during class tha Baker High Schoolwould be suppoting
submissionsto the ONew Artist ShowcaseOand several groupsof students began preparing videos
over thecoming months Each student who participaed in the project received extra credit towards

his or her AP Film Editing class grade Before thevideoswere submitted to the contest in April



2007,Baker High School invited students and parents to thar multi-media auditorium for a showing
of all student submissions

Themembers of Orhe Unde CoversOhad notroulde choosng a schookrelated theme for
thar video. Duringthepast academic year, amgor dispute had developed between a group of
concerned parents and the Treanor County School Board over the qudity of the cafeteriafoodin the
local high schools, which the parents bdieved wasinadequae. Wha began with a pitionto the
School Board soonerupted into afull-scale conflict, complete with picket lines and media coverage.
Berngein, Thompson, and Walsh bdieved thewhde fight was ludicrous They madether musc
video, entitled CEat 1t,Oto ridicule the on-going dispute.

Thevideo beginswith two students sitting in the school cafeteria while thelunah ladies
prepare measin thebackground. When the students realize wha they will be eating, they quickly
exit thecafeteria. Asthecafeteriadoa dams, thefamiliar backgroundmusc from Michael
Jackson@® Beat It songbegins’ Themusic progresses, and a group of students, wearing leather
jackets and sunglasses, begin filing out of the hdls and into the school parkinglot. Thelund ladies
follow, armed with pansof doppyjoeand mystery meat. Thegroupsthen arrangethemselves on
opposte sides of the schoolyard, the students refusng to eat thefood and the cafeteria workers
tryingto forcethem to do so. Shats of the schoolyard batlegroundare interspersed with shots of a
classroom, where Lindsey Berndein is sitting at he desk, dressed in ared leather jacket. Shesings
aboutthe current controversy over the cafeteria food, with therefrain, CEat it, just eat it.O Although
al of thelyrics are aboutthefood and the School Board dispute, they follow the same beat and
rhyme scheme as Michael Jackson®origind Beat It lyrics.

Asthepaking lot fight progresses, onestudent finds himself in the center of the scuffle,

with his handstied to a cafeteriaworker, whois trying to force-feed him apa of doppy joe Both

! The parties stipulate that the background music on the Eat It pieceisidentical to the background music from Michael
Jackson's Beat It work.



sides are encouraging thetwo to batle. Suddenly, Berngein appearsin he red leather jacket and
convinces thetwo warring sides to engagein achoreographed groupdance, rather than fight The
video endswith the students and the cafeteria workers danding together, singing therefrain of Geat
ittO

Berngein, Thompson and Walsh submitted thevideo, and thel FC selected Ear It asthe
winne in the high school category of the ONew Artist ShowcaseOcompetition. Aswinnes, they
received a collective cash prize of $500,and ther video was shown at Fordham Center for the
Performing Arts.

The Treanor County Examiner wrote an article covering the event, and induded quotes from
several attendeesregarding ther reactionsto thevideos Jennifer Mahtani, alocal news anchor,
noted, O was really impressed by the qudity of Baker High® Eat It submission. Those kidsmust
belearning real produdion skills at tha schoolN the video looked professiond! O Jimmy Castanao,
afreshman at Baker High, remarked, QMy favorite video was Eat It. | thoughtit was so origind and
funny. Qe never seen anything like it! O Sarah Surprenant, amother in Treanor County, said, Q
realy enjoyed the Eat It video. It did agreat job of pointing out how silly the school lundch fighthas
become. | was also hgppy to see aremake of oneof my favorite videosfromthe 803.0 Clearly,
Eat It was a big hit with viewers youngand old.

Following the success of Eat It at the ONew Artists Showcase,OThe Undea Covers decided
to use thar video as a promotiond tool for their upcoming performance at the Treanor Summer
Conaert series. Berngein, Thompson and Walsh got togeher and signed onto Vidder, a centralized
video file-sharing webgte tha allows usersto upload and view videos Thesite reportstha the
contents of thewebdte indudeavariety of home-madevideos such as stand-up routines, amateur
musgcal peformances, and eye witnessfootage Vidder has been in opeaationfor over ayear and

boasts more than 200,000 membersin Treanor County. Vidger markets itself as G one-stop shop



for all of your video downloads O Throughdiscovery, we have learned that approximately 402 of
thevideoshoded on Vidger are noninfringing, origina works, while 60% of thevideosonthesite
unlawfully appropriate copyrighted material.

In additionto basic registration and cugomer support services, Vidger also provides an
index that allows users to assign ther videosto categories so that other viewers can find them
easly. Vidger also podsthe five mogs-viewed videos of theday onits homepage Theste does not
interfere with the user content and does not edit the video titles or descriptions

Vidger does not charge any money to those who upload and view thevideo clips. Rather,
Vidder derives revenuefrom pop-up advertisements that appear onthehomepage Each time auser
signsonto the Vidger homepage, a new advertisement is shown and Vidger collects money from
the advertising companies. It doesn®matter what kind of content the user plansto view; an
advertisement will still popup when heor she begins

Before utilizing theVidger program, thethree friendscompleted several stepsto set upa
user account First, they provided an email address tha would belinked to ther account Second,
they read and signed a user agreement prohibiting the poding of copyrighted materials on the
webste? Third, they clicked an O agreeObutton, indicating that they had read the procedure for
reporting instances of copyrightinfringement to Vidster cusomer service.® Findly, they created
ther user name, OrheUnde Covers,Oto register ther account

On May 20", Berngein, Thompson, and Walsh posted their video on the website unde the
title CEat It, by The Unde Covers.O In thedescription benesth the video, Berngein added the

following comment:

2 See attached OVidster User Copyright Agreement.O ]
3 See attached Ovidster Infringement Notification Procedure.O
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Come to the Treanor Summer Concert Series on July 2" 1o see The Under Covers live in
concert! Tickets are $10, and will be sold in advance and at the door. To find out more about
us, check out the article in the Treanor County Examiner about our recent award at the “New
Artists Showcase.” Hope to see you at the show!
Thecommentinduded alink to the Treanor County Examiner article describing how Ear It had
recently won the $500cash prize and quding thereactionsof several Treanor County residents to
thevideo.

Within the next two weeks, The Unde CoversCshow at the Treanor Summer Concert Series
sold out completely, well ahead of schedule. In that time, the Eat It video received more than
100000hitson Vidger. Oneof thevisitorsto theVidger webste was Michael Jackson, himself.
He watched thevideo, read the accompanying article, and grew irate tha high school students had
copied his origind video and musc withou permission or compensation, and that Vidger hoged
thematerial onitswebgte. Jackson had worked for years developing the concept for thevideo, and
now enjoyssignificant roydties from licenang the use of thesong, thevideo, and his dance moves
to others.”

Jackson bdieved the Eat It video infringed his copyrighted material. Asaresult, he
contacted Darian Skeele, corparate counsel of theMichael Jackson Company, to address his

concerns On June6, 2007, in accordance with theVidger CopyrightInfringament Notification

Procedures, Skeedle emailed copyright@vidger.com to report tha the Eat It video infringed Michael

Jackson@® copyrighted songand video. The paties agreed tha theinformation contained in this
email condituted prope notice unde therelevant statute, the Digital Millennium Copyright Act
(®MCAQ. Skedle cited thefollowing subgantial similarities as evidence of copyright

infringement in his complaint:

* Michael Jackson has licensed the use of the Beat It music, video, and costumes to Alvin and the Chipmunks, Weird Al
Yankovic, and R&B singer Ray J, among others. These artists used Michael Jackson@ intellectual property with
permission, and for payment. Michael Jackson enjoys royalties from these licensed uses and seeks to protect them.
None of these other artists, however, are parties to this suit, nor is the substance of their uses at issue here.
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1) TheEat It video uses Jackson®@origind backgroundmusc;
2) Thelyricsof Eaz It follow the exact same melody and rhyme scheme as the origind;
3) Therefrain of CEat it, jus eat itOis almog identical to Beat it, jus beat it;O
4) TheBeat It video beginsin adiner, smilar to acafeteria;
5) Themusc in the Beat It video beginswhen thedoordams, asit doesin Eat It
6) The Beat It video involves two groupsin dispute who gather in awarehou to fight, similar
to apakinglot;
7) Both videosinvolve a scuffle between onemember of each gang, with their handstied to
each othe@ hands
8) In both videos the peacemaker wears ared leather jacket, singsaonein his or her room,
then joinsthe groupto break upthefight with a choreographed dance.
Skeele provided sufficient information to provethat Michael Jacksonistheholder of avalid
copyrightto thesongand video. He aso provided information to enable Vidger to locate and
removetheinfringing content. He then waited oneweek for aresponse from Vidger cusomer
service. Over this period of oneweek, Eat It received another 20,000 hits and became oneof
Vidger@ five mog-viewed videos of the day, earning it a prominent spot on the Vidster homepage,
accessed by every user.
On Junel3, 2007 Skeele sent a certified letter to Vidger corporate headquaters. Thesame
day, hereceived aphonecall from Vidger@ copyright management depatment. The executive
from the department apologized for the confuson and explained tha Vidger had changed its

contact email to infringe@vidger.comonemonth prior. AlthoughVidger had aready registered

this new email address with the U.S. Copyright Office, it had yet to updde the cusomer service
pagewith thenew information. Vidger tookthe Ear It video down on Junel5,2007and sent a
letter of explanaion to TheUndea Covers, theregistered user of thevideo.

Within two hours of receiving notification, the TheUndaCovers uploaded Eat It agan.
Upondiscovering thereappearance of Eat It onthewebdte, Vidger removed the video for a second

time and cancelled TheUndea CoversQaccount, in accordance with its termination policy. The

5 See attached OVidster Takedown Notification®



following day, Berngein set up another accountunder the name QUndercoverbandCand poged the
video once agan.

Meanwhile, Michael Jackson was participaingin license negotiationswith Sneebodks, a
running shoecompany in Treanor County. Snesbodks wasinterested in licenang Beat It asthe
theme musc for its new ad campagn, entitled Qug Beat 1t.0 Sneebodks learned of thegrowing
popukrity of the Ear It mudc video, and on June20, 2007, they stopped negotiationswith the
Michael Jackson Company. Sneebodks no longe wished to assodate themselves with the song,
thinking the controversy surrounding thevideo would detract fromther advertisng campagn.
Accordingly, they decided to license a different song, by a different artist.

On June25, 2007, theMichael Jackson Company filed suit agang The Unde Covesfor
copyrightinfringement unde the Copyright Act of 1976. They also filed suit agang Vidger unde
atheory of contributory and vicariousliability for hoging thevideo. Both patieswere joined in the
suit, and theMichael Jackson Company is seeking damages and injundive relief.

In respong to theinfringanent claim, The Unde Covers movefor summary judgment,
asserting an affirmative defense of fair use unde Section 107 of the Copynght Act of 1976 In
respong to the contributory and vicariousliability claim, Vidger also moves for summary
judgment, contending tha its service provider fals within the safe harbor protectionsof Section

512(c) of theDMCA.



DISCUSSION

L. EAT IT DOES NOT CONSTITUTE FAIR USE OF BEAT IT.

Thisisanissueof first impressionin the State of Fordhan. Plaintiff, TheMichael Jackson
Company, contendstha Defendants Shaun Thonpson, Mike Walsh, and Lindsy Berndgein have
infringed on Plaintiff@ copyright to the songand video for Beat It in violation of the Copyright Act
of 1976. Inrespon to these allegaions Defendants have moved for summary judgment, asserting
an affirmative defense of fair use. For thefollowing reasons DefendantsOmotionis DENIED.

A. ThelLaw of Fair Use unde the Copyright Act of 1976.

Under thedodrineof fair use, individuds are authorized unde certain circumstances to use
copyrighted materials On areasonzble manna,Oeven withoutthe copyright owner® congent.

Elsmere Muscv. NBC, 482F. Supp741,745(S.D.N.Y. 1980) Section 107 of the Copyright Act

of 1976provides afair use defense for Qourposges such as criticism, comment, news reporting,
teaching, scholarship or research.O 17 U.S.C. = 107. The Supreme Court has recognized tha parody

isamongthereasonable uses permitted unde this exception. See Campbdl v. Acuff-Rose Musdc,

510U.S. 569 579(1993) Nonedhdess, awork@ parodical naure will not automatically shield it
froman infringement claim. To thecontrary, theinquiry is multifaceted and fact-driven.

Section 107 provides guidance as to when a paticular work conditutes fair use. Courts
mug examine (1) thepurpose and character of the use; (2) the naure of the copyrghted work; (3)
theamountand subgantiaity of the portionused in relation to the copyrighted work as awhole; and
(4) theeffect of theuse uponthe patential market value of the copyrighted work. 17 U.S.C. = 107.
No onefactor is dispostive, and courts are authorized to grant more or less weight to any paticular

factor if the specific circumstances mandae such treatment. Elsmere Musc, 482F. Suppat 745.

In thecase a hand, the parties agree tha Eat It isapaody of Beat It, butdisagree as to

whether the paody conditutes fair use unde Section 107. Plaintiff argues tha thisuseisprimarily



commercia in naure, tha it does not trandorm the origind work, tha it uses more of the origind
material than necessary to create a parody, and that it interferes with Michael Jackson® ability to
licens derivative works. Defendants arguetha the work is primarily eductiond in naure, tha it
trandormsthe origind work to make something new, that it uses no more of the origind material
than necessary to create a parody, and tha it does notinterfere with the marketability of the
origind. Uponconsderation of al four factors, we agree with Plaintiff tha Fat It does not
conditute afair use of Plaintiff@ copyrighted work as contemplated by Section 107.

B. Thepumos and character of thisuse is commercial and nontrandormative.

Thepurmpos and character of Eat It iscommercia and nontrandormative. In evaluaingthe
(purpose and character of the use,Owe consder whether the work was motivated by commercial or
non-profit, educationd purposes, and whether thework is QransformativeOin nature. Campbdl,
510U.S. at 584. When determining whether thework is commercial in naure, we ask Qvhether the

user standsto profit from exploitation withoutpaying the cusomary price.O Harper & Rowe Publ.

Inc. v. NationEnter., 471U.S. 539,562(1985) Eat It was made with an eye towardscommercial

gan, created as a contest submission whereby Defendants stoodto win a $50Q00 cash prize and
gane free publicity for thar band throughoutthe State of Fordham. They agan acted pursuant to
commercia motivation when they poded thevideo on Vidger, where it could serve asa
promotiond tool for ther band, Orhe Unde Covers.O Indeed, this publicity caused The Unde
CoversQupmoming concert to sell outwithin days of thepoging. Thus, the primary motivation for
themusc video, Eat It, was commercia gan.

Furthermore, we do notfind DefendantsOwork to betransformative, because it failsto
further develop theorigind work. In degerminingwhether thework is trandormative, we ask
whether the new work Gaddssomething new, with a further purpose or different character.O

Campbdl, 510U.S. at 579 For example, the Court in Campbdl v. Acuff-Rose Mudc, hdd that 2
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Live Crew@ QPretty WomanOwas transformative because the new version criticized the earlier
work®@ simplicity and thereby created anew work. Campbel, 510U.S. at 583 However, tha case
isdistinguishable from the case at bar because Ear It does not criticize theorigind, Beat It. Indeed,

we findtha Eat It ismore similar to the A Nightmare on My Street video in New Line Cinemavv.

Bertlesman Musc Group. The Court foundtha while the DJ Jazzy Jeff musc video borrowed

elements from themovie, 4 Nightmare on Elm Street, it was nota parody entitled to fair use
protection because it did nat offer acritica comment or auniqueperspective ontheorigind, and

ingead served more of apromotiond fundion. New Line Cinemav. Bertlesman Musc Group, 693

F. Supp1517,1526(S.D.N.Y. 1989. Similarly, it seemstha the overwhdming purpo< of poding
the Eat It video on Vidger was to promote the upamming Orhe Undea CoversOconcert. It does not
have any sodal value beyondthis entertainment and promotiond funaion, and does not provideany
new perspective ontheorigind work. The Qransormative qudityOtha might entitle other
defendantsto fair use protectionis absent here.  Uponan examindion of these two factors, we find
that Eat It is both commercial and nontrangormative.

C. Thepaties agreetha Beat It is the kind of copyrighted work entitled to subgantial
protection.

Dueto thenature of thework, Beat It is entitled to subgantia copyright protection. The
secondfactor for fair use anaysis requires the court to consgder thenaure of theorigind
copyrighted work. Courts may consder, among other factors, whether thework was crestive,
imaginaive or origind. Campbdl, 510U.S. at 586 The paties have stipulated tha Michael
Jackson® Beat It isthekind of creative, origind work that is Glose to the core of intended
copyright protectionsOld. at 586. As such, thisfactor is notin dispute.

D. Eat It ues more of theorigind material than necessary to create a paody.

Eat It faillsto satisfy thethird factor of fair use andysis because it borrows more of the
origind material than necessary to create aparody. Thethird factor examines whether Qhe amount
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and subgantiality of the portionCtaken fromthe origind work is reasonable in relation to the
pumpos of thecopying. 17 U.S.C. @ 107. Althoudch aparody must be permitted to Gonjure upQet
least enoughof tha origind to enable viewers to identify the object of the humor, Campbel, 510
U.S. at 588 courts have hed tha exact or near-verbatim Qvholesale copyingQof a protected work

precludes application of afair use defense. Bennyv. Loews 239F.2d 532,536 (9th Cir. 1956)

AlthoughDefendants assert that their use of various aspects of Beat It was no more than necessary
to Gonjure upQheorigind and, consquently, they did notengagein unnesessary copying, this
court disagrees.

Defendants engaged in direct, subdantial and excessive copying for two reasons First, Eat It
uses both theidentical backgroundmusc of theorigind song, andtherefrain CEat it, jus eat itOis
unmistakably similar to therefrain (Best it, just beat it.O This kind of Gvholesale copyingO
precludes reliance onthefair use defense. Benny, 239F.2d at 536 Second, several scenesin Eat It
are subgantially smilar to those in Beat It, so similar, in fact, tha oneviewer commented shewas
happy to see a @emakeQof the Jackson origind. Such similarities indudethe setting, cosumes and
plot. Eat It is shotin aschool cafeteria and parking lot, locationswhich are very smilar in look and
feel to thedine and warehous featured in Beat It. Themain character in Eat It iswearing ared
leather jacket, similar to the oneworn by Michael Jacksonin Beat It. 1n both videos two groupsof
people are preparing to fight untl an outsider convinces them to ingead join in a choreographed
dance, asmilarity that hardly seems coincdental. While the use of some details would be
necessary to Qonjure upQ&thevideo in themindsof the viewers, theamountand subdantiality of the

copying in this case precludes afair use defense.
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E. Eat It impars Michagl Jackson® ability to profit from his copyrighted work.

Defendants fail to satisfy thefourth fair use factor because the produdion of Eat It has
negdively affected Michael Jackson®ability to profit from his origind copyrighted work, Beat It.
Thefourth fair use factor consders the whether the allegedly infringing work will impair the
potential market for, or value of, the copyrghted work. 17 U.S.C. ©107@). Thisfactor limits
reasonable copying to tha which does not Gnaterially imparOtheorigind owner® ability to market

his copyrighted work. Harper & Rowe Publ. Inc., 471U.S. at 567. If adefendant@ work adversely

affects the value of any of therights of the copyright holder, even those they have not yet exercised,

then thefair use defense is unavailable. Bertlesman Musc Group 693F. Supp1528. In thecase at

bar, Eat It interferes with Michael Jackson@rights as a copyright holder because it negatively
affects the marketability of the origind work and precludes marketability of similar worksin the
future.

First, Eat It hasimpared Michael Jackson®@ability to license Beat It. Astherecord shows,
uponlearning of the Eat It video on Vidder, the Sneebodks shoecompany stoppel negotiations
regarding thelicenang of Beat It and chose adifferent artist for its advertisement campagn. This
resulted in significant loss of potential revenuefor the Michael Jackson Company. Second, Eat It
has interfered with his ability to earn future profit from parodies of his copyrnghted work. Asthe
holder of avalid copyright, Michael Jackson alonehas therightto authorize creation of new works
based on his origind work. 17U.S.C. & 106. Thesuccess of the Eat It video shows a potential

market exists for a parody of Michael Jackson® Beat It. See Metro-Goldwyn v. Showcase Atlanta

Coop, 479F. Supp351,361(D.C. Ga. 1979 (findng tha the success of themusical, CBcarlett
FeverOshowed a potential market for an authorized muscal of GGoneWith TheWindQ. The

profits derived from this market rightfully bdongto Michael Jackson. Ear It does notmake fair use
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of Beat It because it materially interferes with Michael Jackson® ability to market his originad work
and to authorizeits use for the creation of new works.

This court findstha Defendants did not make fair use of Michael Jackson® Beat It. Upon
examining thefour factors of fair use andysisoutlined in Section 107 of the Copynght Act, we hold
tha Eat It does not satisfy the specified criteria because it is commercia and nontrandormative,
theorigind is entitled to copyright protection, Eat It borows more than necessary to Gonjure upO
theorigind, and it unreasonably interferes with existing and potential market for the origina work.

II. VIDSTER DOES NOT QUALIFY FOR LIMITED LIABILITY UNDER
SECTION 512(C) OF THE DIGITAL MILLENNIUM COPYRIGHT ACT.

TheMichael Jackson Company also claimsthat Vidger is contributorily and vicarioudy
liable for hoding theinfringing video, Eat It. Vidger moves for summary judgment, arguing tha
itsliability islimited by Section 512c), a safe harbor provison of theDigital Millennium
CopyrightAct . 17 U.S.C. @ 512c) For thefollowing reasons Defendant@ motionis DENIED.

A. TheSafe Harbor Provisionsof the Digital Millennium Copyright Act

The Digital Millennium Copyright Act (DMCAQ is designed Qo facilitate the robug
development and world-wide expangon of electronic commerce, communications research,
development and education, OS. Rep. No. 105190 at 1 (1998) by preserving copyright
enforcement on thenternet and providing immunity from copyrightinfringement to service
providers. Titlell of the DMCA outlines four Gafe harborOprovisionsthat protect qudifying
internet service providers (QSPGQ from liability for all damages stemming from direct, vicarious
and contributory infringement, often limiting the copyright holder to injundive relief. The statute
thusoffersinterne service providers Qyreater certaintyEc oncerning their legd exposure for

infringements that may occur in the court of their activities.OEllison v. Robeatson, 357 F.3d 1072,

1076(9th Cir. 2004)(citing S. Rep. 105190, at 20).
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To beédigible for any of thefour safe harbors, an internet service provider mug first meet
three threshold conditions Specificaly, it must: (1) be conddered a Gervice providerOunde the
DMCA,; (2) adoptand reasonably implement apolicy of terminaion for repeat infringas, and; (3)

refrain frominterfering with standad technical measures. Corbisv. Amazon.com, 351F. Supp2d

1090,1099(W.D. Wash. 2009 (citing 17 U.S.C. ©512()). If al threshold conditionsare met, the
internet service provider may then attempt to demondrate tha it qudifies for oneof theDMCAG
safe harbor provisions Both paties stipulate tha Vidger meets the threshold conditionsof the
DMCA.

In additionto thethreshold conditions an interne service provider mug aso fit within one
of four safe harbor provisonsoutlined in Section 512. Vidder assertsthat it qudifies unde Section
512(c), while TheMichael Jackson Company contendstha it doesnot This court findsthat
Vidger hasfailed to meet any of the necessary conditionsarticulated in Section 512(c), and
therefore is not granted safe harbor under the DMCA.

B. Viddger failsto meet any of therequirements of the Subsection C Safe Harbor

Vidder falsto satisfy therequirements for safe harbor unde Section512c). Unde this
provision, liability islimited if infringing materials are poded onthewebste by theusers, rather
than the provider, itself. 17 U.S.C. @ 512c). To qudify unde Section512(c), Vidger mud first
showtha it did not have actuad knowledgetha the system contained infringing materials.
a512@)(1)(A). Second,Vidger mug showthat it either did not have therightand ability to control
theinfringing activity, or tha it did have therightand ability to control such activity butdid not
receive afinandal benefit. @ 512()(1)(B). Findly, Vidder mug showtha it respondel
expaditioudy to remove or disable access to the alegedly-infringing material. ©@512()(1)(C). For
thereasonsdiscussed bdow, this court findstha Vidger failed to meet any of theabove

regquirements.

15



1. Vidster had actual knowledge of the infringing activity.

Vidder fallsto showthat it lacked actud knowledgetha infringing material was poged.
Actud knowedgemay beinferred from thereceipt of prope written notice from the copyright
owner of patentidly infringing activity. Corbis, 351 F. Supp2dat 1107 Unde theDCMA, the
service provider may attempt to refute this knowedgeby showing tha the notice failed to
subgantially comply with the DMCAGQ notice requirements. [d. However, the patties agree tha the
both theemail and theletter sent by The Michael Jackson Company condituted prope notice.
Consquently, Vidger had actud knowledgeof theinfringing activity.

2. Vidster received a direct financial benefit from the infringing activity, and
has the right and ability to control such activity.

Vidger failsto satisfy thesecond criterion because it had theright and ability to control the
poging of Eat It, and it received a direct finandal bendfit from the hoging of the material.
First, Vidger has the Qightand ability to controlOthe poding of material onits webdte. In
assessing @ight and ability to control,Ocourts examine whether the | SP has Qhe oppotunity to

ingectOtheinfringing content, Hendrickson v. EBay, 165F Supp2d 1082, 1094(D.C. Cal. 2001)

and whether the | SP Qzontrols and parolsOthe material. A& M v. Napger, 239F.3d 1004 1023
(9th Cir. 2001) Vidger hastheability to ingect every video uploaded onto its site. All of the
infringing content isin plain view, organized into a Vidger-created indexing system. Thisindexing
system alows Vidder to easily search for infringing material. See e.q. Napder, 239F.3d at 1024
(finding that Napster@ ability to locate infringing material listed onits search indices was away of
QontrollingQthe presence of infringing content.). Moreover, Eat It was poged on the Vidser
homepage indicating the ease with which Vidger could have removed theinfringing material.
These facts demongrate tha Vidger had theright and ability to control the content onits webdte.
Second, Vidger received a direct finanda benefit fromtheinfringing activity. To
determineif an ISP receives direct finanda benefit fromtheinfringing activity, courts consder
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whether the availability of infringing material acts as a QirawOfor users. Napger, 239F. 3d at
1023. Infringing content acts as a QlirawOfor Vidger users. Sixty percent of the material on
Vidder isinfringing material, suggesting tha the primary god of thewebdte isto promote
infringement. Additiondly, Eat It in paticular acted as adraw for viewers, attracting more than
120000 0f Vidger@200000users. Theaccessibility to infringing material resulted in afinandal
benefit when users were drawn to thesite.

Vidger profited fromtheinfringing material hoged onitswebgte. AlthoughVidger does
not charge users a registration fee to access and upload content onto the site, Vidger profits when
third-parties pay to advertise onitswebdte. Each time auser logsonto thewebgte, an
advertisement appears on the Vidger homepage Because advertisers pay (per pop-up.OVidger@
revenues inarease as more users view thewebdte. Not only does Vidger draw cusomerstoitssite
with the oppotunity to access infringing material, it receives adirect finanda benefit from users
viewing such content.

3. Vidster did not respond expeditiously to remove the infringing material.

Vidder failsthethird requirement for safe harbor unde Section 512c) because it did not
respondGexpeditioudyOto remove theinfringing content. Thetime-frame for removing the content
is triggaredOQuponreceiving notification of the claimed infringement,Oat which point theinternet
service provider mug act promptly to removethepotentially infringing material. 17 U.S.C.
a512€)(3). While thereis presently noclear judicia authornty onthe speed of reaction tha
qudifies as GxpeditiousOunde the DMCA, Congress noted tha Qhefactud circumstances and
technical parameters may vary from case to case, it is not possible to identify a uniform time limit
for expeditiousaction.O Sen. Rep. No. 105-190at 44-45 (1998.

Generaly, Gxpeditiousdis defined as Gacting promptly and efficiently. OWEBSTERG

DICTIONARY, 437 (9th ed. 1988). In this case, Darian Skeele first sent notificationto Vidger on
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June6, however, thevideo was not actudly taken down until Junel5. During this period, thevideo
received more than 20,000 hits and was prominently located on thewebste@ homepage Had
Vidger acted more promptly in theeiminaion of the content, such illegd and unnecessary
exposure could have been curtailed.

AlthoughVidger may contend tha they did notreceive notice until Junel3, andthus they
acted expeditioudy by removing the video within two days, this court should judgeVidser@
condud according to thefirst attempt at notification. While Vidger did notreceive the June6
email, and conequently did not have actud notice until seven days later, thistime lag resulted from
its own unreasonable email practices. Vidger changed its email address from

copyright@vidger.com to infringe@vidger.com withoutupdaing its user agreements or

configuring theold email address to forward to thenew one This negligence resulted in Vidser@
failure to expeditioudy respondto notfication of infringament. This negligence should not shield
Vidger fromliability. Because we find tha Vidger@ nine-day dday in removing theinfringing
content does not qudify as expeditious we hold that Vidger does not meet the requirements of
Section 512(c)(3).

This court findstha Vidger does not qudify for safe harbor protection unde Section512(C)
because it had actud knowledgeof infringing activity, had theright and ability to control the
infringing content, received direct finandal benefit from such content, and failed to expeditioudy

removetheinfringing content.
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CONCLUSION
Based ontheforegoing, it istherefore ORDERED as follows:
1. Berngein, Thompson and Walsh are not entitled to the defense of fair use agang Michael
Jackson@ claim of copyrightinfringement.
2. Vidder isnotentitled to safe harbar protection under Section 512¢) Digital Millennium
Copyright Act.

SO ORDERED AND ENTERED.

Dated: July 21,2007

ALEXANDER, J.
Southern District Court for the State of Fordham
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UNITED STATES COURT OF APPEALS
FOR THE FOURTEENTH CIRCUIT

X
VIDSTER, INC. and :
Shaun Thompson, Mike Walsh,
and Lindsy Berngein,
: DECISION
Appdlants, : and
: ORDER
V. : Civ. No. 09-1327
THE MICHAEL JACKSON COMPANY,,
Appdlee. :
X

Before FEIN, Chief Judge MCELHENNY, PLOTNICK, and ABEYTA, Circuit Judges.

FEIN, C.J.

Thepaties bdow have stipulated to an immediate appedl of thedenial of Defendants
motionsfor summary judgment pursuant to 28 U.S.C. & 1292() onthe groundtha thedecision of
thedistrict court bdow conaernsoneor more @orntrolling questionsof lawOand tha an immediate
appeal Gnay materially advance the ultimate termination of thelitigation.O We have, therefore,
agreed to accept the appeal onan interlocutory bass.

Thisis an appeal from an order by the United States District Court for the Southern District
of Fordham denying DefendantsOmotion for summary judgnent based on a defense of fair use. The
district court also denied DefendantsOmotion for summary judgment to limit their liability unde
Section 512(c) of the Digital Millennium Copyright Act. For thereasonsset forth bd ow, we now

reverse both findingsof thedistrict court.
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DISCUSSION

l. DEFENDANTS ARE ENTITLED TO A FAIR USE DEFENSE.

Shaun Thompson, Mike Walsh, and Lindsey Berngein have appealed thejudgnent of the
Court of the Southern District of Fordham, in which ther motion for summary judgnent, based ona
fair use defense to copyrightinfringanent, was denied. For thefollowing reasons thedistrict court
opinionis REVERSED.

Theprindple of fair use alows individuds the QprivilegeOof usng copyrighted worksin a

Qeasonable manneOwithoutthe prior consent of the copyright owner. Elsmere Music v. NBC, 482

F. Supp741,745(S.D.N.Y. 1980. Fair us andysis requires examination of four criteria: (1) the
purpose and character of theuse; (2) thenaure of the copyrighted work; (3) theamountor
subdantiality of the portion used in relation to thecopyrighted materia of thework as awhole, and,;
(4) theeffect of theuse uponthe patential market for or value of the copyrighted work. 17 U.S.C. ©
107. Both parties agree tha Michael Jackson® Beat It is the kind of origind and creative work
worthy of fair use protection. Our inquiry will, therefore, only concern the other three factors of the
fair ue andysis. Uponconsdeation of these factors, this court findstha Ear It qudifies asfair use
of theorigind, copyrighted material as contemplated by Section 107.

A. Thepumos and character of theus is educationd and trandormative.

Eat It satisfiesthefirst factor of fair use andysis because Defendants used the origind work
for eduationd and trandormative purmposes. In evaluaing the purpose and character of theusg, this
court should first consder whether the motivationfor thework isfor commercial or non-profit,

educiond purposes. Campbdl v. Acuff-Rose Musdc, 510U.S. 569,584 (1993. Wefind

overwhdming evidence tha this video was made primarily for educationd purposes, by a group of
high school students. First, thevideo was created on school premises, used school equipment and

resources, and focused on Gchool relatedOissues. Second, Defendants are all students who were
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enrolled in an AP Film Editing class, and who received extra credit for their work onthe
submission. Third, thevideo was shown alongwith other student submissionsat a Baker High
School assembly. For these reasons we find that the purpose of Eat It was primarily educationd in
naure.

Furthermore, we find DefendantsOwork to betransformative, because it uses the origind
work to create something new. In evaluaing the QrangormativeOnature of thework, courts
examinewhether thework Gaddssomething new, with a further purpoe or different character.O
Campbsdl, 510U.S. at 579 Contrary to thedistrict court@ finding, the comment or criticism of a
parody need notrelate back to theorigind work to be consgdered fair use. InBerlinv. E. C.
Publishers, for example, thesong,"TheFirst Timel Saw Maris' was foundto befair use of the

copyrighted song, OrheLast Time| Saw Paris,Oeven thoughthe subgance of the parody did not

reference theorigind. Berlinv. E.C. Publs., 329F.2d 541,543 (2d Cir. 1964) Thecourt
recognized that Qhe theme and content differed markedly from the origind Gand did not attempt to
comment on the origina work, but still foundtha the parodist had QransormedOQthework. Id. at
543. Similarly, Eat It borrows the melody and themes from Michael Jackson® Beat It and deftly
uses them to critically comment on something else: the current dispute in Treanor County
concerning the school lund program. This commentary addssomething new and has sodal value
Eat It is, therefore, trandormative in naure even thoughit does not comment directly onthe
origind work.

B. Eat It uesonly wha is necessary to create a parody.

Eat It satisfies thethird factor of fair use andysis because it borrows only what is necessary
for theviewersto recognize theorigind Beat It asthe object of the parody, and makes numerous
changes that distinguish it from Beat It. Thethird factor examines whether Qhe amountand

subdantiality of the partionCtaken from the original work isreasonable in relation to the purpose of
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thecopying. 17 U.S.C. & 107. This coutt findstha Ear It3 use of theorigind is reasonable for two
reasons First, Eat It incorporates only wha is necessary to remind theviewer of theorigind. The
video® use of melody, themes, and cosumes fromtheorigind Beat It video was not more than
necessary to @onjure upQheorigind for the sake of parody. Campbdl, 510U.S. at 588. Even if
brief phrases of theorigind lyrics are occasiondly injected into the parody;, this practice is needed
to Gonjure upQand expand upontheorigind. Berlin, 329F.2d at 545 Eat It copied only what was
necessary to remind the viewers of the old version, nothing more.

Second, Defendants made many changes that distinguish Eat It fromthe Michael Jackson
origind. Whilethedistrict court focuses on the similarities between thetwo videos it ignores the
many subgantial differences. First, all of thelyrics of Ear It are aboutcafeteriafood. While
echoing familiar linesfromtheorigind version, the subgance of the Eat It lyricsis completely
distinct. Second,thesettingin Eat It is subgantially different fromtha in theorigind. Theentire
video is set in variouslocationsaroundthe school, such asthe cafeteria, the school parking lot and
the classroom while theMichael Jackson origind took place in adiner andwarehous. Third, the
fightin this video is beween students and lunch ladies, notrival gangs These alterationsare salient
to our andysis. Because Eat It took no more than necessary to parody the origind, and because it
made significant alterations to Beat It, Eat It is satisfies thethird fair use criteria.

C. Eat It does not serve as a market replacement for the origind.

Defendants satisfy thefourth factor of fair use andysis because Eat It does notinterfere with
Michael Jackson®ability to profit from his originad work. In examining this factor, this court
should assess Eat ItG3 effect Quponthe potential market for or value ofOBeat It. 17 U.S.C. a174).
Thefactor limits reasonzble copying to tha which does not Gnaterially imparOthe origind owner@

ability to market his copyrighted work. Harper & Rowe Publ. Inc., v. Nation Enter., 471 U.S. 539,

567(1985) This Court findstha Ear It will have little, if any, effect on the marketability of
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Michael Jackson@origind Indeed, The Unde CoversCoreation of Eat It has neither theintent nor

theeffect of fulfillingthedemandfor theorigind. See Elsmere, 482F. Suppat 747. Beat It isa

popukbr songfrom the 19808tha had a subgantial followingamongpoprodk fans Eat It isasong
tha is popular primarily with high school studentsin Treanor County, many of whommay have
never even heard theMichael Jackson origind. In fact, oneBaker High School student was quoied
as saying tha he thought the video was rigina Oand he had hever seen anything likeit!O If it has
any effect, this parody will serve to promote interest in the origind, which would otherwise
continueits fadeinto obsurity. In addition, because the parody uses jug enoughto conjure up the
origind, it isunlikely that anyonewill confuse thetwo versions and therefore, it is nota market
replacement. Eat It satisfies thefourth factor of the fair use andysis because it does notinterfere
with Michael Jackson@® ability to market his original work.

This court findstha Defendants did make fair use of Michael Jackson® Beat Ir. Upon
examining thefour factors of fair use andysis outlined in Section 107 of the Copyright Act, we find
tha even thoughBeat It is awork worthy of copyrght protection, Eat It conditutes fair use because
its pumpo< is eductiond and trandormative, it only copies enoughto conjure up theorigind, andit
does notinterfere with the potential market for Michael Jackson@origind.

II. VIDSTER IS ENTITLED TO SAFE HARBOR PROTECTION UNDER
SECTION 512(C) OF THE DIGITAL MILLENNIUM COPYRIGHT ACT.

Defendants appedl thejudgnent of the Court of the Southern District of Fordham, which
denied DefendantsOsummary judgment motion. Defendants moved for summary judgment based
on Section 512(c), a safe harbor provision of the Digital Millennium Copyright Act. For the

following reasons thedistrict court opinionis REVERSED.
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A. Thepolicy undelying theDigital Millennium Copyright Act safe habor provisions

Throughthecreation of the Digital Millennium Copyright Act, Congress hoped to afford
service providers Qyreater certaintyEc onaerning their legd exposure for infringements that may

occur in thecourse of their activities.O Ellison v. Robetson, 357 F.3d 1072 1076(9th Cir. 2004)

(citing S. Rep. 105190 at 20). Our ruling today upholds CongressGintent by ddinesting the scope
of liability for internet service providersin this growing age of technology, file-sharing and web
hoging. It iswithin thespirit of the DMCA and the scopeof existing precedent to extend safe
harbor protectionsto service provideslike Vidger.

Theparties agree tha Vidger meets thethreshold requirements of theDMCA. Thefocusof
ourinquiry, therefore, will bewhether Vidger qudifies unde Section512(c) of the DMCA. While
the District Court foundtha Vidger did notqudify for such safe harbor protection, this court
respectfully disagrees.

B. Viddger qudifies for safe habor protection unde Section 512(c) of the DMCA.

Vidder isentitled to DMCA safe harbor protection unde Section512(C) because the
informationresiding onits system is user-controlled. 17 U.S.C. ©512(c). To qudify for safe
harbor unde Section 512¢), first, Vidder mug show tha it did nothave actud knowledgetha the
system contained infringing materials, or tha uponganing actud knowledgeit respondel

expeditioudy to remove or disable access to such material. Corbisv. Amazon, 351F. Supp2d109Q

1106(W. D. Wa. 20049. Second, Vidger mug show tha it either lacked therightand ability to
control the activity, or that it had theright and ability to control the activity butdid notreceive a
direct finanda benfit. Id. at 1108 This court holds tha Vidger meets therequirements of Section

512().
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1. Vidster had actual knowledge of infringing activity, but acted expeditiously
to remove it.

AlthoughVidger had actud knowledgeof theinfringing activity, it still qudifiesfor safe
harbor because it acted expeditioudy to removethe infringing content. When a copyrightholder
notifies an ISP of copyrightinfringement, this notice is evidence of the| SP@ actud knowledge

Corbin v. Amazon, 351F. Supp 2d1090,1107(W. D. Wa. 2004. Courts assess whether the |SPG

actionsfromthetime it obtained actua knowedgeto thetime it removed theinfringing material
were expeditious 17U.S.C. e 512c)(A)(iii) (emphasis added). Thedistrict court erred when it
hed tha Skeele@ June6 email gave Vidger actud knowledgeand tha Vidger@removd of Eat It
did not qudify as expeditious This court findstha Vidger obtained actud knowledgeof the
infringing activity on June13 and tha its subsequent removd of thematerial was expeditious

First, Vidger did nothave Gactua knowledgeof infringing activityOuntl its receipt of
Darian Skeele@ letter onJune13. Moreove, thedistrict court erred when it imputed knowledgeas
of June6, predicated on the assertion tha Vidster@ changeof email address was Qhegligent.O
Vidger was not negligent for anumber of reasons First, Vidger had already registered its new
email address with the Copyright Office, and had simply failed to updde thenotification
ingructions Second Vidger failed to retrieve email messages over only aonemonth period.
Third, Vidger ill provided a valid mailing address where users could register complaints. Rather
than impute knowledgeon June6, we choo< to follow thelanguaye of the statute and, thus hold
tha Vidder did nat have actud knowledgeof theinfringement until Junel13.

Second, Vidger acted expeditioudy to removetheallegeadly infringing content onae prope
notice was received on June13. This court agrees with the district court® assessment that thereis
no clear judicial authority regarding what congitutes an GexpeditiousOresponse, and their assertion
that we mugt use evidence of Congressiond intent and the lay definition of GexpeditiousOto make a
determingion. Uponlearning tha the potentially infringing video, Eat It, had been poded onits
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websgte, Vidger removed the content within two days. When the video was uploaded thefollowing
day unde thesame user name, Vidger immediately removed the material once agan and cancelled
theuser@ account Vidger@initia respons to the complaint was expeditious and its repeated
removd of theinfringing content and cancellation of the user accountdemondrates an efficient
implementation of its terminaion policy. Hence, notwithstanding Vidster@ knowledgeof the
infringing activity, its expeditiousrespong in removing the content preservesits eligibility for safe
harbor unde Section 512c).

2. Vidster does not have the right and ability to control the infringing content,
and does not receive a direct financial benefit from such content.

Vidster iseligible for safe harbor protection unde Section 512(c) because it did nothave the
right and ability to control theinfringing content, nor did it receive a direct finandal benefit from
theinfringing content. I1n assessing right and ability to control, courts examinewhether an |SP
Qontrol[s] and patrol[s]Othe material onthesite. Napger, 239F.3d at 1024. Vidger isamog
wholly user-controlled. Registered users upload video content, and search and view videosat ther
own discretion. Vidser does not monitor the videosOcontent or edit the videosCtitles or comments.
Thoughit provides categories which enable users to index ther own videos it does not catalog the
videosfor thesubsribers. Therefore, Vidger does not control and patrol its webste.

Vidger@ ability to remove videosfollowing a complaint of alleged infringement does not
mean it controls and parols thematerial onits website. Many courts have held that an | SP@ control
and patrol power mug be something more than amere ability to remove poged materials.

Hendricksonv. EBay, 165F Supp2d 1082 1093(D.C. Cal. 2001) Congress would not have

intended for service provides to lose ther immunity smply because they removed infringing
content, as thiswould contravenethevery policy behind the statute. 1d. at 1093 94. Vidger should

notbesaid to control and patrol its site merely because it has the ability to propely remove
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infringing content. This court refuses to hold Vidger liable based on akey fundion of the DMCA b
removd of infringng material.

Moreover, Vidger receives no direct finandal benefit from theinfringing activity. In
assessing whether an | SP bendits directly frominfringing content, the cout mug assess whether
the availability of infringing material Cacts as adrawOfor cusomers. Napser, 239F.3d at 1023.
Thisis nota case where a service provider@® only pumpos is to provide access to videosthat

infringevalid copyrights. See contra. Metro-Goldwyn-Mayer v. Grokder, 545U.S. 913 922

(2005)(finding tha nearly 90% of the content available on thewebgte was infringing). To the
contrary, 40% of the content on Vidger is noncopyrighted. This material acts as a legitimate
QirawOfor Vidger users, and contributes subgantially to theadvertising revenue While the
availability of infringing content may act as an added bendfit, there is noindication that this content
acts as a QrawOfor Vidgser users. Because Vidger does not have theright and ability to control the
infringing content, and it receives no direct finandal benefit fromtheinfringing activity, Vidger
qudifiesfor safe haborunde 512c).

This court findstha Vidger qudifies for safe harbor protection unde Section 512(C)
because it expeditioudy removed theinfringing content once it had actud knowledge and because
it neéther has therightand ability to control theinfringing activity, nor receives adirect finandal

bendit from such infringing content.
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CONCLUSION

Based ontheforgoing, it istherefore ORDERED tha:
1. Thedistrict court® denial of Berngein, Thompson and Walsh@ motion for Summary
JudgnmentisREVERSED. Wefindtha thar video, Eat It, is covered unde the Fair Use exception
to the CopynghtInfringement Act of 1976
2. Thedistrict court® denial of Vidser@ motion of Summary Judgment is REVERSED.
We furthe findtha Vidger qudifies for safe harbor protection unde the Digital Millennium
Copyright Act.
SO ORDERED AND ENTERED.

Dated: Augug 21,2007

FEIN, J.
United States Court of Appeals for the Fourteenth Circuit
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SUPREME COURT OF THE UNITED STATES OF AMERICA

X
THE MICHAEL JACKSON COMPANY,
Petitione, : DECISION
X and
V. : ORDER
Civ. No. 09-8113
VIDSTER, INC. and
Shaun Thompson, Mike Walsh,
and Lindsy Berngein
Respondants. :
X

ON PETITION FOR A WRIT OF CERTIORARI to the Supreme Court of the United States of
America, No.09-8113

ON CONSIDERATION of thePetitionfor a Writ of Certiorari herein to the Supreme Court
of the United States of America.

IT IS SO ORDERED by this Court tha thesaid Petition be, and the same is hereby granted
in order that this Court may consder thefollowing questionsraised by the parties:

1. Whether Respondant@ musc video Eat It qudifies asfair use of Petitiona @ copyrighted
material.

2. Whether Respondent service provider qudifies unde the safe harbor protectionsof Section
512(c) the Digital Millennium Copyright Act.

Dated: Octobea 14,2007

s
Logan Clare, Clerk
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APPENDIX IT°
Vidster User Copyright Agreement

Welcome New User!

Before your account is activated, please read the following user
agreement about copyright infringement on Vidster.

Post Your Original Work!

The way to ensure that your video doesn't infringe someone else's
copyright is to use your skills and imagination to create something
completely original. It could be as simple as taping some of your friends
goofing around, and as complicated as filming your own short movie with
a script, actors, and the whole works. If it's all yours, you never have to
worry about the copyright—you own it! Make sure to follow the other
guidelines in the terms of use, too.

Be sure that all components of your video are your original creation—
even the audio portion. For example, if you use an audio track of a
sound recording owned by a record label without that record label's
permission, your video is infringing the copyrights of others, and we will
take it down as soon as we become aware of it.

Commercial Content Is Copyrighted

The most common reason we take down videos for copyright
infringement is that they are direct copies of copyrighted content and the
owners of the copyrighted content have alerted us that their content is
being used without their permission. Once we become aware of an
unauthorized use, we will remove the video promptly. That is the law.

Some examples of copyrighted content (although not all) are:

* TV shows

* Music videos

* Videos of live concerts

* Movies and movie trailers
* Commercials

® This user agreement was adapted from information provided by Y outube.com to educate their users about the
consequences of copyright infringement.
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What Will Happen If You Upload Infringing Content?

Anytime we become aware that a video or any part of a video on our site
infringes the copyrights of a third party, we will take it down from the
site. We are required to do so by law. If you believe that a video on the
site infringes your copyright, send us a copyright notice and we will take
it down. If you believe that we have removed a video that you uploaded
in error and that you are the copyright owner or have permission, you
can file a counter notice and let us know. If you repeatedly post
infringing content, your account will be terminated. This is also a
requirement of the law.

Using Some Copyrighted Content in Your Videos

While videos that are direct copies of someone else's content are clear
copyright violations, there are certain very limited circumstances in
which the use of very short clips of a copyrighted video or song may be
legal even without permission. This is known as the fair use principle of
copyright law.

To determine whether a particular use of a short clip of a copyrighted
video or song qualifies as a "fair use," you need to analyze and weigh
four factors that are outlined in the U.S. copyright statute.

Unfortunately, the weighing of these four factors is often quite subjective
and complex, and for this reason, it's often difficult to determine whether
a particular use is a "fair use." If the copyright owner disagrees with your
interpretation of fair use, the copyright owner may choose to resolve the
dispute in court. If it turns out that your use is not a fair use, then you
are infringing the copyrights of the owner and you may be liable for
monetary damages.

If you would like to learn more about the principle of fair use, below are
a few links to websites that discuss it. Please remember, however, that

your decision about whether and how to exercise your fair use rights is
solely yours, and we at Vidster bear no responsibility for your decision.

Click Here To Accept: O "I accept Vidster’s copyright policy”

33



APPENDIX 11T’
Vidster Infringement Notification Procedure

To file a copyright infringement notification with us, you will need to send a written
communication that includes substantially the following (please consult your legal counsel
or see Section 512(c)(3) of the Copyright Act to confirm these requirements):

1. A physical or electronic signature of a person authorized to act on behalf of the owner
of an exclusive right that is allegedly infringed.

2. ldentification of the copyrighted work claimed to have been infringed, or, if multiple
copyrighted works at a single online site are covered by a single notification, a
representative list of such works at that site.

3. ldentification of the material that is claimed to be infringing or to be the subject of
infringing activity and that is to be removed or access to which is to be disabled, and
information reasonably sufficient to permit the service provider to locate the material.
Providing URLs in the body of an email is the best way to help us locate content quickly.

4. Information reasonably sufficient to permit the service provider to contact the
complaining party, such as an address, telephone number, and, if available, an electronic
mail address at which the complaining party may be contacted.

5. A statement that the complaining party has a good faith belief that use of the material
in the manner complained of is not authorized by the copyright owner, its agent, or the law.
6. A statement that the information in the notification is accurate, and under penalty of
perjury, that the complaining party is authorized to act on behalf of the owner of an

exclusive right that is allegedly infringed.

Such written notice should be sent to our designated agent as follows:

DMCA Compilaints

Vidster, Inc.

1000 Diller Road

Second Floor

Treanor County, Fordham 10002
Fax: 212-555-1234

Email: copyright@vidster.com

Click Here To Accept: [0 “I accept Vidster’s notification procedure”

" This infringement notification procedure was adapted from the information provided by Y outube.com and isin
accordance with the requirements of the DM CA.
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APPENDIX 1V
Vidster Takedown Notification

June 15, 2007

Dear TheUnderCovers:

This is to notify you that we have removed or disabled access to the following
material as a result of a third-party notification by The Michael Jackson Company
claiming that this material is infringing:

‘Eat It,” By The Under Covers: (http://www.vidster.com/watch?v=a4uC2)

Please Note: Repeat incidents of copyright infringement will result in the deletion of
your account and all videos uploaded to that account.

In order to avoid future strikes against your account, please delete any videos to
which you do not own the rights, and refrain from uploading additional videos that
infringe on the copyrights of others.

For more information about Vidster's copyright policy, please read the

"Copyright Tips" guide: http://www.vidster.com/t/howto_copyright.

Sincerely,

Vidster DMCA Complaint Board
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APPENDIX V
17 U.S.C. § 106
Exclusive rights in copyrighted works

Subiject to Sections107through122,the owner of copyright unde thistitle has the exclusve rights
to do andto authorize any of thefollowing:

(1) to reproduce the copyrghted work in copies or phonoecords,
(2) to prepare derivative works based uponthe copyrighted work;

(3) to distribute copies or phonaecords of the copyrighted work to thepublic by sale or other
trander of ownership, or by rental, lease, or lending;

(4) inthe case of literary, mudcal, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisud works, to perform the copyrighted work pubilicly;

(5) in the case of literary, muscal, dramatic, and choreographic works, pantomimes, and pictorial,
graphic, or sculptural works, induding theindividud images of amotion picture or other
audiovisud work, to display the copyrighted work publicly; and

(6) inthe case of soundrecordings to perform the copyrighted work puldicly by meansof adigital
audio trangmission.
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APPENDIX VI
17 U.S.C. § 107
Limitations on exclusive rights: Fair use
Notwithganding the provisions of Sections106 and 106A, thefair use of a copyrighted work,
induding such use by reprodudionin copies or phonorecords or by any other means specified by
tha section, for purposes such as criticism, comment, news repotting, teaching (induding multiple
copies for classroomuse), scholarship, or research, is not an infringement of copyright In
determining whether the use made of awork in any particular caseisafair use thefactorsto be
congdered shdl indudeN

(1) the purpose and character of theuse, indudingwhether such use is of acommercia naureoris
for nonpofit eductiond purmposs,

(2) thenaure of the copyrighted work;

(3) theamountand subgantiality of theportion used in relation to the copyrighted work as awhole;
and

(4) theeffect of theuse uponthe patential market for or value of the copyrighted work.

Thefact tha awork isunpublshed shdl notitself bar afindng of fair use if such findingis made
uponcongderation of al theabovefactors
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APPENDIX VII
17 U.S.C. § 512
(¢) Information Residing on Systems or Networks At Direction of Users.—

(1) In general.N A service provider shdl notbeliable for mondary relief, or, except as provided in
subsection (j), for injundive or other equitable relief, for infringement of copyright by reason of the
storage at the direction of auser of materia tha resides on a system or nework controlled or
opeaated by or for the service provider, if the service providerN

(A)

(i) does nothave actud knowledgetha the material or an activity usngthe material on the system
or nework isinfringing;

(i) in theabsence of such actud knowledge is nat aware of facts or circumstances from which
infringing activity is appaent; or

(iii) uponobtaining such knowledgeor awareness, acts expeditioudy to remove, or disable access
to, thematerid,;

(B) doesnotreceive afinanda bendfit directly attributable to theinfringng activity, inacasein
which the service provider has theright and ability to control such activity; and

(C) uponnotfication of claimed infringement as described in paragraph (3), respondsexpeditioudy
to remove, or disable accessto, the materia that is claimed to beinfringing or to bethe subject of
infringing activity.

(i) Conditions for Eligibility.—

(1) Accommodaion of technology.N Thelimitationson liability established by this section shdl
apply to a service provider only if the service providerN

(A) has adopted and reasonably implemented, and informs sub<cribers and accountholders of the
service provider@ system or network of, apolicy tha provides for theterminaionin appropriate
circumstances of subcribers and accountholders of the service provider system or network who
are repedt infringe's; and

(B) accommodaes and does notinterfere with standad technical measures.

(k) Definitions.—
(1) Service provider.—

(A) Asused in subsection (8), theterm Gervice providerOmeansan entity offering the
trangmission, routing, or providing of connectionsfor digital online communications, between or
among points specified by auser, of material of the user@ choosng, withoutmodification to the
content of thematerial as sent or received.

(B) As used in this section, other than subsection (a), theterm Gervice providerOmeans a provider
of online services or nework access, or the opeaator of facilities therefor, and indudes an entity
described in subpaagraph (A).
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APPENDIX VIII®

ELSMERE MUSIC, INC., Plaintiff, against NATIONAL
BROADCASTING COMPANY, INC., Defendant.

No. 79 Civ. 0620(GLG)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN
DISTRICT OF NEW YORK

482 F. Supp. 741; 1980 U.S. Dist. LEXIS 9775; 206 U.S.P.Q. (BNA) 913;
5 Media L. Rep. 2455

January 9, 1980
OPINION

[*743] OPINION

In thedark days of 1977 when the City of New Y ork teetered on the brink of bankruptcy and its
name had become synonynouswith sin, there came forth uponthe land a message of hope On the
television screens of America there appeared the image of a top-hated Broadway showgirl, backed
by an advanang phdanx of dancers, chanting:

"l-1-I-1-1- Love New Y 0-0-0-0-0-0-rk!"

Repeated again and agan (to musca accompaniment), with increasing intendty throughoutthe
commercia, this dogan was to become the theme for an extensive series of advertisements that
were to bring the naion assurances from the stars of Broadway, ranging from Dracula to the
Cowardly Lion,tha all waswell, and that they too Loved New Y ork.

As an ad campagn for an ailing city, it was an unparalleled success. * Crudal to the campaign
was the brief but exhilarating muscal theme written by Steve Karmen who had previoudy authored
[**2] anumber of highly successful commercia jingles, induding "You Can Take Salem Out of
the County" and "Weekends Were Made for Michdob." While the "I Love New York" songwas
written for the New York State Department of Commerce, its initial use and identity focused on
New York City. ?

1. It wastheprodud of theWells, Rich, Greene Inc. agency.

2. So Broadway-oriented were the ads tha the promotion for the theaters "Tony" awards
used the muscal selection as a means of "stimulating the New York flavor so accurately
reflected” on the Broadway stage

The success of this campagn did not go unnoiced in the entertainment world. On May 20,
1978, the popular weekly variety program "Saturday Night Live" ("SNL") peformed a comedy
sketch over defendant Nationd Broadcasting Company's nework. * In this sketch the cast of SNL,
portraying the mayor and the members of the Chamber of Commerce of the biblical city of Sodom
are seen discussing Sodonis poor public image with out of towne's, and the effect this [**3] was
having on thetourist trade In an attempt to recast the City's image in a more postive light, a new

® This case has been edited for brevity and content; please use this version for the problem.
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advertising campagn emphasizing the less sensationd aspects of Sodomnightlife isunveled. As
thehighlight of this campagnthesong”l Love Sodont issung A cappdla by a chorusline of three
SNL regulars to the tune of "I Love New York," with the words "l Love Sodont' repeated three
times. ¢

3. Theprogram was rebroadcast by video tape, on Augug 12,1978. The Court has viewed
thevideo tape

4. Thephrase was repeated afourth time during the fade-out of the sketch.

The plaintiff, Elsmere Musdc, Inc., the copyright proprietor of "I Love New York," [*744] did
not see the humor of the sketch. It sued for copyrght infringament. ®

5. Initscomplaint the plaintiff aleged unfair competition and defamation in addition to its
clam of copyright infringement. It appaently, however, has chosn not to pursue these
groundsin opposng the defendant's motion for summary judgment. Accordingly, this Court
need not reach these issues in deciding theingant motions

[**4] The paties have now, pursuant to Fed R.Civ.P. 56(b), cross moved for summary
judgment. As no dispute exists as to the facts giving rise to this action, but only as to the legd
conequeaces, the Court bdieves this case to be appropriate for summary dispostion. See SEC v.
Research Automation Corp., 585 F.2d 31 (2d Cir. 1978).

The defendant admits that its sketch and song were intendad to resemble the origind "I Love
New York" advertising campagn and jingle. It claims, however, tha the use made of the plaintiff's
melody was no more than was necessary to create an effective paody, and tha as such was, at
worst, a De minimisinfringement. Alternatively, the defendant asserts thd, even if theinfringament
was more than De minimis, it still did not conditute an actionable copyright violation since such use
was permitted as afair use unde section 101 of the 1976CopyrightAct, 17 U.S.C. 3 107.

Theplaintiff contests these assertions It contendstha the use made was not De minimis, andin
fact was far more extengve than was necessary to conjure up theorigind. In addition, it claims tha
the singing of "I Love Sodont' did not congitute afair use since it was patt [**5] of a sketch tha
paodied New York City and the problems it was having, rather than one parodying New Y ork
State, its advertising campaign, or thesong"l Love New York" itself.

In its entirety, the origind song "l Love New York" is composd of a 45 word lyric and 100
measures. Of this only four notes, D C D E (in that sequence), and the words "l Love' were taken
and used in the SNL sketch (althoughthey were repeated 3 or 4 times). As aresult, the defendant
now argues tha theuse it made was inaufficient to congitute copyrightinfringement.

This Court does not agree. Althoughit is clear tha, on its face, the taking involved in this
action isrelatively dight, on closer examinaion it becomes appaent that this portion of the piece,
themudcal phrase tha thelyrics "I Love New York" accompany, is the heart of the compostion. ¢
Use of such a significant (albet less than extengve) portion of the compostion is far more than
merely a De minimistaking.’ See Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49 (2d Cir.),
Cert. denied, 298 U.S. 669, 56 S. Ct. 835, 80 L. Ed. 1392 (1936); Life Music, Inc. v. Wonderland
Music Co., 241 F. Supp. 653 (S.D.N.Y.1965). The tune [**6] of "I Love Sodon' is easly
recognizable as "having been appropriated from the copyrighted work," Ideal Toy Corp. v. Fab-Lu
Ltd., 360 F.2d 1021, 1022 (2d Cir. 1966); Fleischer Studios, Inc. v. Ralph A. Freundlich Inc., 73
F.2d 276, 278 (2d Cir. 1934), andis ataking of asubdantial nature. See H. C. Wainwright & Co. v.
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Wall Street Transcript Corp., 418 F. Supp. 620 (S.D.N.Y.1976). Accordingly, such takingis capable
of risingto thelevel of acopyrightinfringament.

6. It isthis mugcal phrase, for example, tha is congdantly repeated during the course of
mog of the"l LoveNew York" campagn's televison commercials and serves as the mudcal
theme for such commercials.

7. Inthisregad theinstant situdionis far different than thoe presented in the cases cited
by the defendant, where only minimal uses were involved. See, e.g., Hoehling v. Universal
City Studios Inc, No. 76 Civ. 4269 (S.D.N.Y. Aug. 1, 1979) (three relatively minor
similarities between the plaintiff's book and the defendant's movie foundto be a De minimis
similarity); Mura v. Columbia Broadcasting System, Inc., 245 F. Supp. 587 (S.D.N.Y.1965)
(brief reprodudion of the plaintiff's hand puppés on the defendant's "Captain Kangaoo"
television program found insufficient to conditute infringement); See also Rokeach v. Avco
Embassy Pictures Corp., 197 U.S.P.Q. 155 (§.D.N.Y.1978).

[**7] Having so determined, the Court mug next address the question of wheher the
defendant's copying of the plaintiff's jingle congituted a fair use which would exempt it from
liability unde the Copyright [*745] Act. Fair use has been defined as "a privilege in others than
the owne of the copyright to use the copyrighted material in a reasonable manne without his
congent, notwithstanding the monopol granted to the owner of the copyright” H. Ball, The Law of
Copyright and Literary Property 260(1944) See Meeropol v. Nizer, 560 F.2d 1061, 1068 (2d Cir.
1977), Cert. denied, 434 U.S. 1013, 98 S. Ct. 727, 54 L. Ed. 2d 756 (1978); Rosemont Enterprises,
Inc. v. Random House, Inc., 366 F.2d 303, 306 (2d Cir. 1966), Cert. denied, 385 U.S. 1009, 87 S.
Ct. 714, 17 L. Ed. 2d 546 (1967). The deerminaion of whether a use conditutes afair u orisa
copyrightinfringement requires an examination of thefacts in each case. Meeropol v. Nizer, supra,
560 F.2d at 1068. To assist in making this determination, section 101 of the 1976 CopynghtAct, 17
U.S.C. 3 107, setsforth several criteriato beconsidered: "(1) the purpose and character of theuse. .
.; (2) the naure of the copyrighted [**8] work; (3) the amount and subdantiality of the portion
used in relation to the copyrighted work as a whole; and (4) the effect of the use uponthe potential
market for or value of the copyrighted work." ¢

8. Thesecriteria, and the statutory fair use exceptionin general, were intended by Congress
to codify, and not supplant, the common law doctrine of fair use. See H.R.Rep. No. 1476
94th Cong, 2d Sess. 66, Reprinted in (1976) U.S.Code Cong. & Admin.News, pp. 5659
5680.

The defendant asserts tha the purpos and naure of its copying of "I Love New York" was
parody, andtha its copying was thusafair use of thesong. It has been hdd tha an authoris entitled
to more extensve use of anothe's copyrghted work in creating a parody than in creating other
fictiond or dramatic works, Columbia Pictures Corp. v. National Broadcasting Co., 137 F. Supp.
348, 354 (S.D.Cal. 1955), since "short of . . . (@ complete identity of content, the disparity of
fundionsbeween a seriouswork, and a satire based upon[**9] it, may jugify the defense of fair
use even where subgantial similarity exists." 3 M. Nimmer, Nimmer on Copyright 3 13.05(C), a
13-60-61(1979)

In the leading case of Berlin v. E. C. Publications, Inc., 329 F.2d 541 (2d Cir. 1964), the court
was faced with deciding whether certain parody lyrics printed in Mad Magazine intended to
comment humoroudy uponthe "idiotic" world of that time, and designed to be sungto the tunes of

41



various popubr songs infringed upon the copyrghts of those songs ° Noting tha "as a generd
propostion, ... paodyand satire Are deserving of substantial freedom," the court hdd tha, asthe
defendants had taken no more of the origind songs than was necessary to "recall or "conjure up'the
object of his satire,” and as the paody had "nether theintent nor the effect of fulfilling the demand
for the origind," no infringement had taken place. Id. at 545. See Columbia Pictures Corp. v.
National Broadcasting Co., supra. See genegaly Light Parody, Burlesque and the Econonic
Rationde for Copyright, 11 ConnL.Rev. 615(197).

9. Among the songstha were the subjects of this paody were, "The Last Time | Saw
Paris," which was reproducd as "TheFirst Time |l Saw (Roge) Maris," and"A Pretty Girl is
Like aMelody," which was trandormed into "L ouella Schwartz Describes Her Malady.”

[**10] Thesong"l Love Sodom" as well as the sketch of which it was a pat, was clearly an
attempt by thewriters and cast of SNL to satirize theway in which New Y ork City has attempted to
improveits somewhat tarnished image throughthe use of a dlick advertising campagn. As such, the
defendant's copying of thesong "l Love New Y ork" seems to come within the definition of parody.
The plaintiff, however, relying upon MCA, Inc. v. Wilson, 425 F. Supp. 443 (S.D.N.Y.1976), and
Walt Disney Productions v. Mature Pictures Corp., 389 F. Supp. 1397 (S.D.N.Y.1975), contends
tha, while the sketch may have paodied New York City and its problems, it had nothing to do
with, and did not parody, either New York State and its "l Love New York" advertising campagn
or thesong"l Love New York" itself. Asaresult, the plaintiff asserts tha the copying of its song
condituted an infringement uponit and notafair use.

[E]

The song"l Love Sodont' in the sketch was intendad to symbolize a catchy, upbet tunetha
would divert a potential tourist's attention from the town's reputation for gambling, gluttony, idol
worshipping [E] The songwas as much a parody of thesong "l Love New York," a catchy, upbest

tuneintendad to alter a potential tourst's perceptionsof New York as it was of theoverall "l Love
New York" advertisng campagn.

In addition, even if it were foundtha "I Love Sodoni' did not parody the plaintiff's song itself,
tha finding would not preclude a finding of fair use. Undea the holding of Berlin v. E. C.
Publications, Inc., supra, and the criteria set down in section 101 of the 1976 Copyright Act, 17
U.S.C. 3 107, theissue to be resolved by a court is whether the use in question is a valid satire or
parody, *© and not whether it is a paody of the copied songitself. * To the extent tha either MCA or
Walt Disney can be read to require tha there be an identity between the song copied and the subject
of the parody, this Court disagrees.

10. SeeKadden, CopyrightLaw, 1978Ann.Survey Am.L. 593 620-21.

11. Thus in Berlin v. E. C. Publications, Inc., supra, the song "The First Time | Saw
Maris," for example, was foundto be part of a valid paody even thoughsubdantively it had
nothing to dowith "TheLast Time | Saw Paris," from which its melody was copied.

[**13] Similarly, the Court does not accept the plaintiff's contention tha, because "I Love
Sodont' and the sketch of which it was a part related to the city and notthe state of New Y ork, they
did not conditute avalid parody of the"l Love New Y ork" advertising campagn. Although"l Love
New York" may origindly have been commissioneal by the state, and may continueto be utilized as
the theme for the state advertising campagn, the manne in which the song has been used has aso
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served to create a strongidentification between the songand the City of New Y ork. ? The extengve
use of the"l Love New York" jingle and theme in connection with many advertisements (in both
the print and electronic media) relating exclusvely to New York City, has made the song as much
the anthem of the city as of the state. * As a result, the Court bdieves tha this campagn and song,
which have been used, at least in substantial pat, to sell thecity, are an appropriate target of parody
with regard to the City of New York. See Rosemont Enterprises, Inc. [*T47] v. Random House,
Inc., 366 F.2d 303, 309 (2d Cir. 1966); Time Inc. v. Bernard Geis Associates, 293 F. Supp. 130
(S.D.N.Y.1968).

12. To acertain extent, this result may be the inevitable consequence of the city and state
having the same name.

[**14]
13. Thisidentification with the city has been furthered by promotionssuch as the "l Love
New York Show Tours," which relate solely to New York City. Advertisements for these
tours have saturated the televison airwaves and continue to do so (with a new series of
commercias having only recently been released).

Having found that the SNL sketch and song validly parodied the plaintiff's jingle and the "
Love New York" advertisng campagnin generd, the Court next tursto theimportant question of
whether such use has tendel to interfere with the marketability of the copyrghted work. See
Meeropol v. Nizer, supra, 560 F.2d at 1070; Mura v. Columbia Broadcasting System, Inc., 245 F.
Supp. 587, 590 (S.D.N.Y.1965). In thisregard, it is clear to the Court tha the defendant's playing of
the song "l Love Sodont' has not so interfered. The song has not affected the value of the
copyrighted work. Neither has it had nor could it have the "effect of fulfilling the demand for the
origind." Berlin v. E. C. Publications, Inc., supra, 329 F.2d at 545. Jugd as imitation may be the
sincerest form of [**15] flattery, parody is an acknowedgment of the importance of the thing
paodied. In short, the defendant's version of the jingle has not in the least competed with or
detracted from plaintiff's work.

We turn findly to the extent of the use. The plaintiff argues tha, as a result of the multiple
repdition of the phrase "I Love Sodonmt' at the end of the SNL sketch, the defendant has
appropriated more of theplaintiff's work than was necessary to "conjure up” theorigind. The Court
does notagree. Inthe"l Love New York" televison advertisements, and paticularly in the "show
tour' commercials, which relate specifically to the city, the phrase "I Love New York" is repeated
to mugcal accompaniment continuousy throughaut. Thus while asinglerecital of "l Love Sodont'
might have alerted a viewer of the sketch as to the target of the parody, the repdition of the phrase
served not only to insure tha its viewers were so aerted, but also to paody the form of these
frequently broadcast advertisements themselves. As a result, the repdition furthered the overal
satirical effect. In addition, the Court bdieves tha the repetition of the phrase, sung A capdla and
lasting for [**16] only eighteen seconds cannot be said to be clearly more than was necessary to
"conjure up" theorigind. Norwasit so subdantial ataking asto precludethisuse frombeangafair
one

Basing its decison on undisputed facts presented by the paties, as well as on a videotaped
viewing of the televison sketch containing the alleged infringement, the Court finds that the
defendant's use of the plaintiff's jingle in the SNL sketch was a fair use, and tha as a result no
copyright violation occurred. Accordingly, the plaintiff's motion for summary judgment is denied,
and thedefendant's motion for summary judgnentis granted. Thisactionis hereby dismissed.
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APPENDIX IX
Congressional Comments concerning the DMCA
Referenced in the Court Opinion

S. Rep. No. 105-190, at 1 (1998).

“TheDigital Millennium Copyright Act of 199" is designed to facilitate therobug development
and world-wide expangon of electronic commerce, communications research, development, and
educionin thedigital age Title! will implement thenew World Intellectud Propeaty
Organization (WIPO) Copyright Treaty and the WIPO Performances and Phonogams Treaty,
thereby bringing U.S. copyrightlaw squaely into the digital age and setting a marker for other
nationswho mug also implement these treaties. Title |1 will provide certainty for copyrnghtowners
and Internet service providers with respect to copyright infringement liability online Title 111 will
provide a clarifying exemptionin the Copyright Act to ensure tha thelawful owner or lessee of a
computer machine May authorize an indgpendent service technician to activate thecomputer in
order to service its hardware components. Findly, Title IV will begin to updde our naion's
copynight laws with respect to library, archive, and eductiond uses of copynghted worksin the
digital age

Sen. Rep. No. 105-190, at 44-45 (1998).

New subsection (c)(1)(A)(iii) provides tha once a service provider obtainsactuad knowedgeor
awareness of facts or circumstances fromwhich infringing materia or activity ontheservice
provide's system or network is appaent, the service provider does notlose thelimitation of liability
set forth in subsection () if it acts expeditioudy to remove or disable access to theinfringing
material. Because thefactud circumstances and technical parameters may vary from case to casg, it
isnot possible to identify a uniform time limit for expeditiousaction.
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