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SOTA.

Disposition: 481 N. W. 2d 840, affirmed.

Core Terms

contraband, weapons, seizure, sense of touch,
doctrine, plain-view, lump, police officer,
probable cause, armed, cocaine, pocket, frisk,
pat down search, suspicious, privacy, seize,
detected, immediately apparent, common law,
suspicion, protective search, trial court,
incriminating, intrusion, search and seizure,
search further, suppressed, reliable, arrest

Case Summary

Procedural Posture
The United States Supreme Court granted a
writ of certiorari to hear petitioner govern-
ment’s case to determine whether the Fourth
Amendment permits the seizure of contraband
detected through a police officer’s sense of
touch during a protective patdown search.

Overview
Respondent was arrested and charged with pos-
session of a controlled substance after a po-
lice officer, during a stop and frisk, retrieved a
lump of cocaine from respondent’s pocket.

The trial court denied respondent’s motion to
suppress the cocaine. Respondent proceeded to
trial and was found guilty. The state supreme
court affirmed the state court of appeals’ deci-
sion reversing the trial court. The state su-
preme court found that based on the record be-
fore it, the officer determined that the lump
was contraband only after squeezing, sliding,
and otherwise manipulating the contents of re-
spondent’s pocket which the officer already
knew contained no weapon. The state supreme
court held that the stop and the frisk of respon-
dent was valid under Terry, but that the seizure
of the cocaine was unconstitutional. The
court affirmed. The court stated that the state su-
preme court was correct in holding that the po-
lice officer in this case overstepped the
bounds of the ″strictly circumscribed″ search
for weapons allowed under Terry.

Outcome
The court affirmed the state supreme court’s
judgment that the police officer overstepped the
bounds of the ″strictly circumscribed″ search
for weapons allowed under Terry when the offi-
cer retrieved a lump of cocaine from respon-
dent’s pocket.

LexisNexis® Headnotes

Civil Procedure > ... > Justiciability > Moot-
ness > General Overview

HN1 The possibility of a criminal defendant’s
suffering collateral legal consequences from a
sentence already served precludes a finding of
mootness.
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Criminal Law & Procedure > Sentencing > Imposition
of Sentence > Factors

HN2 Minn. Stat. § 152.18 (1992) provides that
a nonpublic record of charges dismissed pur-
suant to the statute shall be retained by the de-
partment of public safety for the purpose of
use by the courts in determining the merits of
subsequent proceedings against a defendant.

Constitutional Law > ... > Fundamental Rights > Search
& Seizure > General Overview
Constitutional Law > Bill of Rights > State Applica-
tion
Criminal Law & Procedure > Search & Sei-
zure > General Overview

HN3 U.S. Const. amend. IV, made applicable
to the States by way of U.S. Const. amend. XIV,
guarantees the right of the people to be se-
cure in their persons, houses, papers, and ef-
fects, against unreasonable searches and sei-
zures.

Constitutional Law > ... > Fundamental Rights > Search
& Seizure > General Overview
Criminal Law & Procedure > Search & Sei-
zure > General Overview
Criminal Law & Procedure > Search & Sei-
zure > Warrantless Searches > Investigative Stops

HN4 Searches and seizures conducted outside
the judicial process, without prior approval by
judge or magistrate, are per se unreasonable
under U.S. Const. amend. IV -- subject only to
a few specifically established and well delin-
eated exceptions. One such exception is where
a police officer observes unusual conduct
which leads him reasonably to conclude in
light of his experience that criminal activity may
be afoot, the officer may briefly stop the sus-
picious person and make ″reasonable inquiries″

aimed at confirming or dispelling his suspi-
cions.

Criminal Law & Procedure > Criminal Of-
fenses > Weapons Offenses > General Overview
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > General Overview
Criminal Law & Procedure > ... > Warrantless
Searches > Exigent Circumstances > Protection of Of-

ficers & Others
Criminal Law & Procedure > ... > Warrantless
Searches > Exigent Circumstances > Reasonable & Pru-
dent Standard
Criminal Law & Procedure > ... > Warrantless
Searches > Stop & Frisk > General Overview

HN5 When an officer is justified in believing
that an individual whose suspicious behavior he
is investigating at close range is armed and
presently dangerous to the officer or to others,
the officer may conduct a patdown search to
determine whether the person is in fact carry-
ing a weapon. The purpose of this limited search
is not to discover evidence of crime, but to al-
low the officer to pursue his investigation
without fear of violence. Rather, a protective
search -- permitted without a warrant and on the
basis of reasonable suspicion less than prob-
able cause -- must be strictly limited to that
which is necessary for the discovery of weap-
ons which might be used to harm the officer
or others nearby. If the protective search goes be-
yond what is necessary to determine if the sus-
pect is armed, it is no longer valid under
Terry and its fruits will be suppressed.

Criminal Law & Procedure > Search & Sei-
zure > Warrantless Searches > General Overview
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Plain View Doctrine
Criminal Law & Procedure > ... > Warrantless
Searches > Stop & Frisk > Detention

HN6 Under the plain-view doctrine, if police
are lawfully in a position from which they view
an object, if its incriminating character is im-
mediately apparent, and if the officers have a
lawful right of access to the object, they may
seize it without a warrant. If, however, the po-
lice lack probable cause to believe that an ob-
ject in plain view is contraband without conduct-
ing some further search of the object -- i. e.,
if its incriminating character is not immedi-
ately apparent -- the plain-view doctrine cannot
justify its seizure.

Constitutional Law > ... > Fundamental Rights > Search
& Seizure > Plain View
Criminal Law & Procedure > Search & Sei-
zure > Expectation of Privacy
Criminal Law & Procedure > Search & Sei-
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zure > Warrantless Searches > General Overview
Criminal Law & Procedure > Search & Seizure > War-
rantless Searches > Plain View Doctrine

HN7 The plain-view doctrine has an obvious ap-
plication by analogy to cases in which an offi-
cer discovers contraband through the sense
of touch during an otherwise lawful search. If
a police officer lawfully pats down a suspect’s
outer clothing and feels an object whose con-
tour or mass makes its identity immediately ap-
parent, there has been no invasion of the sus-
pect’s privacy beyond that already authorized by
the officer’s search for weapons; if the object
is contraband, its warrantless seizure would be
justified by the same practical considerations
that inhere in the plain-view context.

Criminal Law & Procedure > Search & Sei-
zure > Search Warrants > General Overview
Criminal Law & Procedure > ... > Warrantless
Searches > Exigent Circumstances > Protection of Of-
ficers & Others
Criminal Law & Procedure > ... > Warrantless
Searches > Stop & Frisk > General Overview

HN8 An officer’s continued exploration of a de-
fendant’s pocket after having concluded that
it contained no weapon is unrelated to the sole
justification of the search under Terry-- the
protection of the police officer and others
nearby. It therefore amounts to the sort of evi-
dentiary search that the Terry doctrine ex-
pressly refuses to authorize.

Lawyers’ Edition Display

Decision

Seizure of cocaine lump detected in person’s
pocket during patdown search held violative of
Fourth Amendment where determination that
lump was contraband was made only after fur-
ther search.

Summary

After leaving a Minneapolis, Minnesota apart-
ment building which was considered by police
officers to be a place of cocaine traffic, or a
″crack house,″ the accused began walking to-
ward a marked squad car in which two police of-
ficers were patrolling. Upon making eye con-

tact with one of the officers, the accused
abruptly halted, began walking in the opposite
direction, and turned and entered an alley on
the other side of the building. The officers pulled
the squad car into the alley and ordered the ac-
cused to stop and submit to a patdown
search. The search revealed no weapons, but
the officer who conducted the search felt a small
lump in the front pocket of the accused’s ny-
lon jacket. As the officer later testified, the offi-
cer examined the lump with his fingers, and
″it slid and it felt to be a lump of crack co-
caine in cellophane.″ The officer then reached
into the pocket and retrieved a small plastic
bag containing one fifth of one gram of crack co-
caine. The accused was arrested and charged
with possession of a controlled substance. Prior
to trial in a Minnesota county court, the ac-
cused moved to suppress the cocaine. Denying
the motion, the trial court ruled that (1) un-
der Terry v Ohio (1968) 392 US 1, 20 L Ed 2d
889, 88 S Ct 1868, the officers were justified
in (a) stopping the accused to investigate
whether he might be engaged in criminal activ-
ity, and (b) frisking the accused to insure that
he was not carrying a weapon; and (2) the offi-
cers’ warrantless seizure of the cocaine, after
the officer who searched the accused ″formed
the opinion″ that the small lump was co-
caine, was supported by ″plain feel″ and hence
did not violate the Federal Constitution’s
Fourth Amendment. The accused was tried and
found guilty. On appeal, the Minnesota Court
of Appeals, reversing, (1) concluded that the sei-
zure of the cocaine was unconstitutional un-
der Terry v Ohio; and (2) declined to adopt a
″plain feel″ exception to the Fourth Amend-
ment’s warrant requirement (469 NW2d 462).
On further appeal, the Supreme Court of Min-
nesota, affirming, expressed the view that (1)
the ″plain view″ exception to the warrant re-
quirement did not extend to the sense of
touch; and (2) even if a ″plain feel″ exception
was recognized, an examination of the record in-
dicated that the officer who searched the ac-
cused did not immediately recognize the lump
in the accused’s pocket as cocaine, but rather
that the officer determined that the lump was
contraband only after squeezing, sliding, and
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otherwise manipulating the contents of the
pocket, which the officer already knew con-
tained no weapon (481 NW2d 840).

On certiorari, the United States Supreme Court
affirmed. In an opinion by White, J., express-
ing the unanimous view of the court as to point
1 below, and joined by Stevens, O’Connor,
Scalia, Kennedy, and Souter, JJ., as to point 2 be-
low, it was held that (1) consistent with the
Fourth Amendment, a police officer may seize
nonthreatening contraband detected during a
protective patdown search of a person whom
the officer has briefly stopped based on the of-
ficer’s reasonable conclusion that criminal ac-
tivity may be afoot with respect to such per-
son, where the officer is justified in believing
that the person is armed and presently danger-
ous to the officer or to others nearby, so long
as the officer’s search is strictly limited to that
which is necessary for the discovery of weap-
ons which might be used to harm the officer or
others; but (2) in the case at hand, the Fourth
Amendment did not permit the seizure of the co-
caine where (a) the officer determined that
the lump was contraband only after squeezing,
sliding, and otherwise manipulating the con-
tents of the pocket, which the officer already
knew contained no weapon, and (b) because the
officer’s further search of the pocket was con-
stitutionally invalid in that it was not autho-
rized by Terry v Ohio or any other exception to
the Fourth Amendment’s warrant requirement,
the seizure of the cocaine that followed like-
wise was unconstitutional.

Scalia, J., concurring, expressed the view that
a ″frisk″ prior to arrest would have been consid-
ered impermissible when the Fourth Amend-
ment was adopted.

Rehnquist, Ch. J., joined by Blackmun and
Thomas, JJ., concurring in part and dissenting
in part, expressed the view that (1) the find-
ings made by the Minnesota Supreme Court
in the case at hand were imprecise and not di-
rected expressly to the question of the offi-
cer’s probable cause to believe that the lump
in the accused’s jacket was contraband; and (2)
the Minnesota Supreme Court’s judgment
should have been vacated, and the case should

have been remanded for further proceedings in
light of the United States Supreme Court’s
opinion, because the Minnesota Supreme Court
employed a Fourth Amendment analysis
which differed significantly from that which
the United States Supreme Court adopted.

Headnotes

SEARCH AND SEIZURE §11 > patdown search of

pocket -- warrant requirement -- seizure of cocaine --
LEdHN[1A] [1A]LEdHN[1B] [1B]

The Federal Constitution’s Fourth Amendment
does not permit the seizure of a small plastic
bag containing one fifth of one gram of crack co-
caine, which was detected through a police of-
ficer’s sense of touch during a protective pat-
down search of a person for weapons which was
justified under Terry v Ohio (1968) 392 US 1,
20 L Ed 2d 889, 88 S Ct 1868, where (1) the of-
ficer determined that a small lump in the
front pocket of the person’s nylon jacket was
contraband only after squeezing, sliding, and
otherwise manipulating the contents of the
pocket, which the officer already knew con-
tained no weapon; and (2) because the offi-
cer’s further search of the pocket was constitu-
tionally invalid in that it was not authorized
by Terry v Ohio or any other exception to the
Fourth Amendment’s warrant requirement, the
seizure of the cocaine that followed likewise
is unconstitutional.

SEARCH AND SEIZURE §11.5 > patdown search
for weapons -- seizure of nonthreatening contraband --

warrant requirement --
LEdHN[2A] [2A]LEdHN[2B] [2B]LEdHN[2C] [2C]LEdHN[2D]

Consistent with the Federal Constitution’s
Fourth Amendment, a police officer may seize
nonthreatening contraband detected during a
protective patdown search of a person whom
the officer has briefly stopped based on the of-
ficer’s reasonable conclusion that criminal ac-
tivity may be afoot with respect to such per-
son, where the officer is justified in believing
that the person is armed and presently danger-
ous to the officer or to others nearby, so long
as the officer’s search is strictly limited to that
which is necessary for the discovery of weap-
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ons which might be used to harm the officer or
others, because (1) the ″plain-view″ doctrine--
under which police officers may seize an ob-
ject without a warrant if the officers are law-
fully in a position from which they view the
object, its incriminating character is immedi-
ately apparent, and the officers have a lawful
right of access to the object--has an obvious ap-
plication by analogy to cases in which an offi-
cer discovers contraband through the sense
of touch during an otherwise lawful search; (2)
if a police officer lawfully pats down a sus-
pect’s outer clothing and feels an object whose
contour or mass makes its identity immedi-
ately apparent, there has been no invasion of
the suspect’s privacy beyond that already autho-
rized by the officer’s search for weapons, and
the warrantless seizure of the object if it is con-
traband is justified by the realization that re-
sort to a neutral magistrate under such circum-
stances would often be impractical and
would do little to promote the objectives of the
Fourth Amendment; and (3) a suspect’s pri-
vacy interests are not advanced by a categori-
cal rule barring the warrantless seizure of con-
traband plainly detected through the sense of
touch, since (a) the sense of touch is capable of
revealing the nature of an object with suffi-
cient reliability to support a seizure, (b) even if
it were true that the sense of touch is gener-
ally less reliable than the sense of sight, such fact
suggests only that officers will less often be
able to justify seizures of unseen contraband, (c)
the Fourth Amendment’s requirement that offi-
cers have probable cause to believe that an
item is contraband before seizing it insures
against excessively speculative seizures, and (d)
the seizure of an item whose identity is al-
ready known occasions no further invasion of
privacy.

APPEAL §1662 > mootness -- criminal case --
LEdHN[3A] [3A]LEdHN[3B] [3B]

The possibility of a criminal defendant’s suffer-
ing collateral legal consequences from a sen-
tence already served precludes a finding of
mootness with respect to appellate review of
such defendant’s case.

APPEAL §1662 > mootness -- dismissal of charges

against defendant --
LEdHN[4A] [4A]LEdHN[4B] [4B]

A live controversy remains in a case before the
United States Supreme Court, on certiorari to
review a decision by a state’s highest court,
where an accused was found guilty on a
state drug possession charge, but such charge
was dismissed after the accused was sentenced
to probation under a diversionary sentencing
statute, and therefore such case is not moot,
where reinstatement of the record of the charge
against the accused--by way of its use in (1) de-
termining the merits of subsequent proceedings
against the accused, and (2) calculating the ac-
cused’s criminal history category in the event of
a subsequent federal conviction--would carry
collateral legal consequences.

SEARCH AND SEIZURE §25 > necessity of warrant

--
LEdHN[5] [5]

Searches and seizures conducted outside the ju-
dicial process, without prior approval by
judge or magistrate, are per se unreasonable un-
der the Federal Constitution’s Fourth Amend-
ment, subject to only a few specifically estab-
lished and well-delineated exceptions.

SEARCH AND SEIZURE §11.5 > brief stop of suspi-

cious person --
LEdHN[6] [6]

Where a police officer observes unusual con-
duct which leads the officer reasonably to con-
clude in light of the officer’s experience that
criminal activity may be afoot, the officer may,
under the Federal Constitution’s Fourth
Amendment, briefly stop the suspicious person
and make reasonable inquiries aimed at con-
firming or dispelling the officer’s suspicions.

EVIDENCE §681 > SEARCH AND SEIZURE
§11.5 > patdown search for weapons -- scope -- fruits

where invalid -- necessity of warrant --
LEdHN[7] [7]

When a police officer is justified in believing
that the individual whose suspicious behavior
the officer is investigating at close range is
armed and presently dangerous to the officer
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or to others, the officer may, under the Federal
Constitution’s Fourth Amendment, conduct a
patdown search to determine whether the per-
son is in fact carrying a weapon; such protec-
tive search--permitted without a warrant and
on the basis of reasonable suspicion less than
probable cause--must be strictly limited to that
which is necessary for the discovery of weap-
ons which might be used to harm the officer or
others nearby; if the protective search goes be-
yond what is necessary to determine if the sus-
pect is armed, the search is no longer valid
and its fruits will be suppressed.

SEARCH AND SEIZURE §2.7 > plain-view doctrine

-- necessity of warrant --
LEdHN[8A] [8A]LEdHN[8B] [8B]

Under the ″plain-view″ doctrine, police officers
may seize an object without a warrant if (1)
the officers are lawfully in a position from which
they view the object, (2) the object’s incrimi-
nating character is immediately apparent, and (3)
the officers have a lawful right of access to
the object; if contraband is left in open view and
is observed by a police officer from a lawful
vantage point, there has been no invasion of a le-
gitimate expectation of privacy and thus no
″search″ within the meaning of the Federal Con-
stitution’s Fourth Amendment, or at least no
search independent of the initial intrusion that
gave the officers their vantage point; however,
the plain-view doctrine cannot justify the sei-
zure of an object in plain view if the police lack
probable cause to believe that the object is con-
traband without conducting some further
search of the object, that is, if its incriminating
character is not immediately apparent.

APPEAL §1673 > affirmance -- invalid seizure of co-

caine --
LEdHN[9] [9]

The United States Supreme Court will affirm
the judgment of a state’s highest court which
held that a police officer’s seizure of cocaine
violated the Federal Constitution’s Fourth
Amendment, where (1) the state’s highest court
(a) appeared to adopt a categorical rule bar-
ring the seizure of any contraband detected by
an officer through the sense of touch during
a patdown search for weapons, and (b) noted that

even if a ″plain feel″ exception was recog-
nized, the incriminating character of a small
lump of cocaine detected in the front pocket of
an accused’s nylon jacket during a patdown
search was not immediately apparent to the of-
ficer, based on the officer’s testimony that af-
ter feeling the lump, the officer examined it with
his fingers, and ″it slid and it felt to be a
lump of crack cocaine in cellophane″; and (2)
the Supreme Court rules that (a) a police offi-
cer may seize nonthreatening contraband de-
tected during a patdown search strictly limited
to that which is necessary for the discovery
of weapons, but (b) the state’s highest court was
correct under its interpretation of the record
in holding that the officer overstepped such lim-
its. (Rehnquist, Ch. J., and Blackmun and
Thomas, JJ., dissented from this holding.)

Syllabus

Based upon respondent’s seemingly evasive
actions when approached by police officers and
the fact that he had just left a building known
for cocaine traffic, the officers decided to inves-
tigate further and ordered respondent to sub-
mit to a patdown search. The search revealed no
weapons, but the officer conducting it testi-
fied that he felt a small lump in respondent’s
jacket pocket, believed it to be a lump of crack
cocaine upon examining it with his fingers,
and then reached into the pocket and retrieved
a small bag of cocaine. The state trial court de-
nied respondent’s motion to suppress the co-
caine, and he was found guilty of possession
of a controlled substance. The Minnesota Court
of Appeals reversed. In affirming, the State Su-
preme Court held that both the stop and the
frisk of respondent were valid under Terry v.
Ohio, 392 U.S. 1, 20 L. Ed. 2d 889, 88 S. Ct.
1868, but found the seizure of the cocaine to be
unconstitutional. Refusing to enlarge the ″plain
-view″ exception to the Fourth Amendment’s
warrant requirement, the court appeared to adopt
a categorical rule barring the seizure of any
contraband detected by an officer through the
sense of touch during a patdown search. The
court further noted that, even if it recognized
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such a ″plain-feel″ exception, the search in this
case would not qualify because it went far be-
yond what is permissible under Terry.

Held:

1. The police may seize nonthreatening contra-
band detected through the sense of touch dur-
ing a protective patdown search of the sort per-
mitted by Terry, so long as the search stays
within the bounds marked by Terry. Pp. 372-
377.

(a) Terry permits a brief stop of a person
whose suspicious conduct leads an officer to
conclude in light of his experience that crimi-
nal activity may be afoot, and a patdown search
of the person for weapons when the officer is
justified in believing that the person may be
armed and presently dangerous. This protec-
tive search -- permitted without a warrant and
on the basis of reasonable suspicion less than
probable cause -- is not meant to discover evi-
dence of crime, but must be strictly limited to
that which is necessary for the discovery of
weapons which might be used to harm the offi-
cer or others. If the protective search goes be-
yond what is necessary to determine if the sus-
pect is armed, it is no longer valid under
Terry and its fruits will be suppressed. Sibron
v. New York, 392 U.S. 40, 65-66, 20 L. Ed. 2d
917, 88 S. Ct. 1889. Pp. 372-373.

(b) In Michigan v. Long, 463 U.S. 1032, 1050,
77 L. Ed. 2d 1201, 103 S. Ct. 3469, the sei-
zure of contraband other than weapons during
a lawful Terry search was justified by refer-
ence to the Court’s cases under the ″plain-
view″ doctrine. That doctrine -- which permits
police to seize an object without a warrant if
they are lawfully in a position to view it, if its in-
criminating character is immediately apparent,
and if they have a lawful right of access to it --
has an obvious application by analogy to
cases in which an officer discovers contraband
through the sense of touch during an other-
wise lawful search. Thus, if an officer lawfully
pats down a suspect’s outer clothing and
feels an object whose contour or mass makes
its identity immediately apparent, there has been
no invasion of the suspect’s privacy beyond

that already authorized by the officer’s search
for weapons. Cf., e.g., Illinois v. Andreas, 463
U.S. 765, 771, 77 L. Ed. 2d 1003, 103 S. Ct.
3319. If the object is contraband, its warrant-
less seizure would be justified by the realiza-
tion that resort to a neutral magistrate under such
circumstances would be impracticable and
would do little to promote the Fourth Amend-
ment’s objectives. Cf., e.g., Arizona v. Hicks,
480 U.S. 321, 326-327, 94 L. Ed. 2d 347,
107 S. Ct. 1149. Pp. 374-377.

2. Application of the foregoing principles to
the facts of this case demonstrates that the offi-
cer who conducted the search was not acting
within the lawful bounds marked by Terry at the
time he gained probable cause to believe that
the lump in respondent’s jacket was contra-
band. Under the State Supreme Court’s inter-
pretation of the record, the officer never thought
that the lump was a weapon, but did not imme-
diately recognize it as cocaine. Rather, he de-
termined that it was contraband only after he
squeezed, slid, and otherwise manipulated
the pocket’s contents. While Terry entitled him
to place his hands on respondent’s jacket and
to feel the lump in the pocket, his continued ex-
ploration of the pocket after he concluded
that it contained no weapon was unrelated to
the sole justification for the search under Terry.
Because this further search was constitution-
ally invalid, the seizure of the cocaine that fol-
lowed is likewise unconstitutional. Pp. 377-
379.

Counsel: Michael O. Freeman argued the
cause for petitioner. With him on the briefs were
Hubert H. Humphrey III, Attorney General of
Minnesota, Patrick C. Diamond, and Beverly J.
Wolfe.

Richard H. Seamon argued the cause for the
United States as amicus curiae urging rever-
sal. With him on the brief were Solicitor Gen-
eral Starr, Assistant Attorney General Muel-
ler, Deputy Solicitor General Bryson, and
Kathleen A. Felton.

Peter W. Gorman argued the cause for respon-
dent. With him on the brief were William R.
Kennedy, David H. Knutson, Warren R. Sag-
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stuen, and Renee J. Bergeron. *

Judges: WHITE, J., delivered the opinion for
a unanimous Court with respect to Parts I and II,
and the opinion of the Court with respect to
Parts III and IV, in which STEVENS,
O’CONNOR, SCALIA, KENNEDY, and
SOUTER, JJ., joined. SCALIA, J., filed a con-
curring opinion, post, p. 379. REHNQUIST,
C. J., filed an opinion concurring in part and dis-
senting in part, in which BLACKMUN and
THOMAS, JJ., joined, post, p. 383.

Opinion by: WHITE

Opinion

[*368] [***341] [**2133] JUSTICE
WHITE delivered the opinion of the Court.

LEdHN[1A] [1A] LEdHN[2A] [2A]In this case,
we consider whether the Fourth Amendment
permits the seizure of contraband detected
through a police officer’s sense of touch dur-
ing a protective patdown search.

I

On the evening of November 9, 1989, two Min-
neapolis police officers were patrolling an
area on the city’s north side in a marked squad
car. At about 8:15 p.m., one of the officers ob-
served respondent leaving a 12-unit apartment
building on Morgan Avenue North. The offi-
cer, having previously responded to complaints
of drug sales in the building’s hallways and
having executed several search warrants on the
premises, considered the building to be a no-
torious ″crack house.″ According to testimony
credited by the trial court, respondent began
walking toward the police but, upon spotting
[*369] the squad car and making eye contact

with one of the officers, abruptly halted and
began walking in the opposite direction. His sus-

picion aroused, this officer watched as respon-
dent turned and entered an alley on the other
side of the apartment building. Based upon re-
spondent’s seemingly evasive actions and the
fact that he had just left a building known for co-
caine traffic, the officers decided to stop re-
spondent and investigate further.

The officers pulled their squad car into the al-
ley and ordered respondent to stop and submit to
a patdown search. The search revealed no
weapons, but the officer conducting the search
did take an interest in a small lump in respon-
dent’s nylon jacket. The officer later testified:

″As I pat-searched the front of his
body, I felt a lump, a small lump, in
the front pocket. I examined it with my
fingers and it slid and it felt to be a
lump of crack cocaine in cellophane.″
Tr. 9 (Feb. 20, 1990).

The officer then reached into respondent’s
pocket and retrieved a small plastic bag
containing one fifth of one gram of crack
cocaine. [**2134] Respondent was ar-
rested and charged in Hennepin County
District Court with possession of a con-
trolled substance.

Before trial, respondent moved to [***342]
suppress the cocaine. The trial court first con-
cluded that the officers were justified under
Terry v. Ohio, 392 U.S. 1, 20 L. Ed. 2d 889,
88 S. Ct. 1868 (1968), in stopping respondent to
investigate whether he might be engaged in
criminal activity. The court further found that
the officers were justified in frisking respon-
dent to ensure that he was not carrying a
weapon. Finally, analogizing to the ″plain-
view″ doctrine, under which officers may make
a warrantless seizure of contraband found in
plain view during a lawful search for other items,
the trial court ruled that the officers’ seizure
of the cocaine did not violate the Fourth Amend-
ment:

* Fred E. Inbau, Wayne W. Schmidt, James P. Manak, and Robert H. Macy filed a brief for Americans for Effective Law En-
forcement, Inc., et al. urging reversal.

Briefs of amici curiae urging affirmance were filed for the American Civil Liberties Union et al. by John F. Savarese, Steven R. Sha-
piro, and Deborah Gilman; and for the National Association of Criminal Defense Lawyers by David M. Eldridge.

Page 8 of 16
508 U.S. 366, *366; 113 S. Ct. 2130, **2130; 124 L. Ed. 2d 334, ***334

DANIEL LEWKOWICZ

Max


Max


Max


Max


Max


Max


Max




″To this Court there is no distinction
as to which sensory perception the
officer uses to conclude that the mate-
rial [*370] is contraband. An expe-
rienced officer may rely upon his
sense of smell in DWI stops or in rec-
ognizing the smell of burning mari-
juana in an automobile. The sound of
a shotgun being racked would
clearly support certain reactions by
an officer. The sense of touch,
grounded in experience and training,
is as reliable as perceptions drawn
from other senses. ’Plain feel,’ there-
fore, is no different than plain view
and will equally support the seizure
here.″ App. to Pet. for Cert. C-5.

His suppression motion having failed, re-
spondent proceeded to trial and was found
guilty.

On appeal, the Minnesota Court of Appeals re-
versed. The court agreed with the trial court
that the investigative stop and protective pat-
down search of respondent were lawful under
Terry because the officers had a reasonable be-
lief based on specific and articulable facts that
respondent was engaged in criminal behavior
and that he might be armed and dangerous. The
court concluded, however, that the officers
had overstepped the bounds allowed by Terry
in seizing the cocaine. In doing so, the Court of
Appeals ″decline[d] to adopt the plain feel ex-
ception″ to the warrant requirement. 469
N.W.2d 462, 466 (1991).

The Minnesota Supreme Court affirmed. Like
the Court of Appeals, the State Supreme Court
held that both the stop and the frisk of respon-
dent were valid under Terry, but found the sei-
zure of the cocaine to be unconstitutional.
The court expressly refused ″to extend the plain
view doctrine to the sense of touch″ on the
grounds that ″the sense of touch is inherently
less immediate and less reliable than the sense of
sight″ and that ″the sense of touch is far more
intrusive into the personal privacy that is at the
core of the Fourth Amendment.″ 481 N.W.2d
840, 845 (1992). The court thus appeared to
adopt a categorical rule barring the seizure of
any contraband detected by an officer through
the sense of touch during a patdown search for
weapons. The court further noted that ″even
if we recognized a ’plain feel’ exception,

[*371] the search in this case would not
qualify″ because ″the pat search of the defen-
dant went far beyond what is permissible un-
der Terry.″ Id., at 843, 844, n.1. As the State
Supreme Court read the record, the officer con-
ducting the search ascertained that the lump
in respondent’s jacket was contraband only af-
ter probing and investigating what he cer-
tainly knew was not a weapon. See id., at 844.
LEdHN[3A] [3A] LEdHN[4A] [4A]We
granted certiorari, [***343] 506 U.S. 814
(1992), to resolve a conflict among the state
and federal courts over whether contraband de-
tected through the sense of touch during a pat-
down search may be admitted into evidence. 1

We [**2135] now affirm. 2

LEdHN[3B] [3B] LEdHN[4B] [4B]

1 Most state and federal courts have recognized a so-called ″plain-feel″ or ″plain-touch″ corollary to the plain-view doctrine.
See United States v. Coleman, 969 F.2d 126, 132 (CA5 1992); United States v. Salazar, 945 F.2d 47, 51 (CA2 1991), cert. de-
nied, 504 U.S. 923, 118 L. Ed. 2d 574, 112 S. Ct. 1975 (1992); United States v. Buchannon, 878 F.2d 1065, 1067 (CA8 1989); United
States v. Williams, 262 U.S. App. D.C. 112, 119-124, 822 F.2d 1174, 1181-1186 (1987); United States v. Norman, 701 F.2d 295,
297 (CA4), cert. denied, 464 U.S. 820, 78 L. Ed. 2d 92, 104 S. Ct. 82 (1983); People v. Chavers, 33 Cal. 3d 462, 471-473, 658 P.2d
96, 102-104, 189 Cal. Rptr. 169 (1983); Dickerson v. State, No. 228, 1993 Del. LEXIS 12, *3-*4 (Jan. 26, 1993); State v. Guy,
172 Wis. 2d 86, 101-102, 492 N.W.2d 311, 317-318 (1992). Some state courts, however, like the Minnesota court in this case, have
rejected such a corollary. See People v. Diaz, 81 N.Y.2d 106, 612 N.E.2d 298, 595 N.Y.S.2d 940 (1993); State v. Collins, 139
Ariz. 434, 435-438, 679 P.2d 80, 81-84 (Ct. App. 1983); People v. McCarty, 11 Ill. App. 3d 421, 422, 296 N.E.2d 862, 863 (1973);
State v. Rhodes, 788 P.2d 1380, 1381 (Okla. Crim. App. 1990); State v. Broadnax, 98 Wash. 2d 289, 296-301, 654 P.2d 96, 101-
103 (1982); cf. Commonwealth v. Marconi, 408 Pa. Super. 601, 611-615, 597 A.2d 616, 621-623, and n.17 (1991), appeal de-
nied, 531 Pa. 638, 611 A.2d 711 (1992).

2 Before reaching the merits of the Fourth Amendment issue, we must address respondent’s contention that the case is moot. Af-
ter respondent was found guilty of the drug possession charge, the trial court sentenced respondent under a diversionary sentenc-
ing statute to a 2-year period of probation. As allowed by the diversionary scheme, no judgment of conviction was entered
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[*372] II

A LEdHN[5] [5]LEdHN[6] [6]HN3 The
Fourth Amendment, made applicable to the
States by way of the Fourteenth Amendment,
Mapp v. Ohio, 367 U.S. 643, 6 L. Ed. 2d 1081,
81 S. Ct. 1684 (1961), guarantees ″the right
of the people to be secure in their persons,
houses, papers, and effects, against unreason-
able searches and seizures.″ Time and again,
this Court has observed that HN4 searches and
seizures ″’conducted outside the judicial pro-
cess, without prior approval by judge or magis-
trate, are per se unreasonable under the
Fourth Amendment -- [***344] subject only
to a few specifically established and well delin-
eated exceptions.’″ Thompson v. Louisiana,
469 U.S. 17, 19-20, 83 L. Ed. 2d 246, 105 S.
Ct. 409 (1984)(per curiam) (quoting Katz v.
United States, 389 U.S. 347, 357, 19 L. Ed.
2d 576, 88 S. Ct. 507 (1967) (footnotes omit-
ted)); Mincey v. Arizona, 437 U.S. 385, 390, 57
L. Ed. 2d 290, 98 S. Ct. 2408 (1978); see
also United States v. Place, 462 U.S. 696, 701,
77 L. Ed. 2d 110, 103 S. Ct. 2637 (1983).
One such exception was [*373] recognized in
Terry v. Ohio, 392 U.S. 1, 20 L. Ed. 2d 889,
88 S. Ct. 1868 (1968), which held that ″where
a police officer observes unusual conduct
which leads him reasonably to conclude in
light of his experience that criminal activity may
be afoot . . . , ″ the officer may briefly stop
the suspicious person and make ″reasonable in-
quiries″ aimed at confirming or dispelling his
suspicions. Id., at 30; see also Adams v. Wil-
liams, 407 U.S. 143, 145-146, 32 L. Ed. 2d
612, 92 S. Ct. 1921 (1972).

[**2136] LEdHN[7] [7]Terry further held
that HN5 ″when an officer is justified in believ-
ing that the individual whose suspicious behav-
ior he is investigating at close range is
armed and presently dangerous to the officer
or to others,″ the officer may conduct a pat-
down search ″to determine whether the person is
in fact carrying a weapon.″ 392 U.S. at 24.
″The purpose of this limited search is not to dis-
cover evidence of crime, but to allow the offi-
cer to pursue his investigation without fear
of violence . . . .″ Adams, supra, at 146.Rather,
a protective search -- permitted without a war-
rant and on the basis of reasonable suspicion less
than probable cause -- must be strictly ″lim-
ited to that which is necessary for the discov-
ery of weapons which might be used to harm the
officer or others nearby.″ Terry, supra, at 26;
see also Michigan v. Long, 463 U.S. 1032, 1049,
77 L. Ed. 2d 1201, 103 S. Ct. 3469, and
1052, n.16 (1983); Ybarra v. Illinois, 444 U.S.
85, 93-94, 62 L. Ed. 2d 238, 100 S. Ct. 338
(1979). If the protective search goes beyond
what is necessary to determine if the suspect is
armed, it is no longer valid under Terry and
its fruits will be suppressed. Sibron v. New York,
392 U.S. 40, 65-66, 20 L. Ed. 2d 917, 88 S.
Ct. 1889 (1968). LEdHN[2B] [2B]These prin-
ciples were settled 25 years ago when, on
the same day, the Court announced its deci-
sions in Terry and Sibron. The question pre-
sented today is whether police officers may seize
nonthreatening contraband detected during a
protective patdown search of the sort permitted
by Terry. We think the answer is clearly that
they may, so long as the officers’ search stays
within the bounds marked by Terry.

and, upon respondent’s successful completion of probation, the original charges were dismissed. See Minn. Stat. § 152.18 (1992). Re-
spondent argues that the case has been rendered moot by the dismissal of the original criminal charges. We often have ob-
served, however, that HN1 ″the possibility of a criminal defendant’s suffering ’collateral legal consequences’ from a sentence al-
ready served″ precludes a finding of mootness. Pennsylvania v. Mimms, 434 U.S. 106, 108, n.3, 54 L. Ed. 2d 331, 98 S. Ct.
330 (1977) (per curiam); see also Evitts v. Lucey, 469 U.S. 387, 391, n.4, 83 L. Ed. 2d 821, 105 S. Ct. 830 (1985); Sibron v.
New York, 392 U.S. 40, 53-58, 20 L. Ed. 2d 917, 88 S. Ct. 1889 (1968). In this case, Minnesota law provides that the proceeding
which culminated in finding respondent guilty ″shall not be deemed a conviction for purposes of disqualifications or disabilities im-
posed by law upon conviction of a crime or for any other purpose.″ Minn. Stat. § 152.18 (1992). HN2 The statute also provides, how-
ever, that a nonpublic record of the charges dismissed pursuant to the statute ″shall be retained by the department of public
safety for the purpose of use by the courts in determining the merits of subsequent proceedings″ against the respondent. Ibid. Con-
struing this provision, the Minnesota Supreme Court has held that ″the statute contemplates use of the record should [a] defen-
dant have ’future difficulties with the law.’″ State v. Goodrich, 256 N.W.2d 506, 512 (1977). Moreover, the Court of Appeals for
the Eighth Circuit has held that a diversionary disposition under § 152.18 may be included in calculating a defendant’s crimi-
nal history category in the event of a subsequent federal conviction. United States v. Frank, 932 F.2d 700, 701 (1991). Thus, we
must conclude that reinstatement of the record of the charges against respondent would carry collateral legal consequences and that,
therefore, a live controversy remains.
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[*374] B

We have already held that police officers, at
least under certain circumstances, may seize
contraband detected during the lawful execu-
tion of a Terry search. In Michigan v. Long, su-
pra, for example, police approached a man who
had driven his car into a ditch and who ap-
peared to be under the influence of some intoxi-
cant. As the man moved to reenter the car
from the roadside, police spotted a knife on
the floor-board. The officers stopped the man,
subjected him to a patdown search, and then in-
spected the interior of the vehicle for other
weapons. During [***345] the search of the
passenger compartment, the police discovered
an open pouch containing marijuana and
seized it. This Court upheld the validity of the
search and seizure under Terry. The Court
held first that, in the context of a roadside en-
counter, where police have reasonable suspi-
cion based on specific and articulable facts to
believe that a driver may be armed and danger-
ous, they may conduct a protective search for
weapons not only of the driver’s person but also
of the passenger compartment of the automo-
bile. 463 U.S. at 1049. Of course, the protec-
tive search of the vehicle, being justified
solely by the danger that weapons stored there
could be used against the officers or bystand-
ers, must be ″limited to those areas in which a
weapon may be placed or hidden.″ Ibid. The
Court then held: ″If, while conducting a legiti-
mate Terry search of the interior of the auto-
mobile, the officer should, as here, discover con-
traband other than weapons, he clearly cannot
be required to ignore the contraband, and the
Fourth Amendment does not require its sup-
pression in such circumstances.″ Id., at 1050; ac-
cord, Sibron, 392 U.S. at 69-70 (WHITE, J.,
concurring); id., at 79 (Harlan, J., concurring in
result). LEdHN[8A] [8A]The Court in Long
justified this latter holding by reference to our
cases under the ″plain-view″ doctrine. See Long,
supra, at 1050; see also United States v. Hen-
sley, 469 U.S. 221, 235, 83 L. Ed. 2d 604, 105
S. Ct. 675 (1985) (upholding plain-view sei-
zure in context [*375] of Terry stop). HN6 Un-
der that doctrine, if police are lawfully in a po-
sition from which they view an object, if its
incriminating character [**2137] is immedi-

ately apparent, and if the officers have a lawful
right of access to the object, they may seize it
without a warrant. See Horton v. California, 496
U.S. 128, 136-137, 110 L. Ed. 2d 112, 110 S.
Ct. 2301 (1990); Texas v. Brown, 460 U.S. 730,
739, 75 L. Ed. 2d 502, 103 S. Ct. 1535
(1983) (plurality opinion). If, however, the po-
lice lack probable cause to believe that an ob-
ject in plain view is contraband without conduct-
ing some further search of the object -- i. e.,
if ″its incriminating character [is not] ’immedi-
ately apparent,’″ Horton, supra, at 136 -- the
plain-view doctrine cannot justify its seizure.
Arizona v. Hicks, 480 U.S. 321, 94 L. Ed. 2d
347, 107 S. Ct. 1149 (1987).
LEdHN[2C] [2C]LEdHN[8B] [8B]We think
that HN7 this doctrine has an obvious applica-
tion by analogy to cases in which an officer
discovers contraband through the sense of touch
during an otherwise lawful search. The ratio-
nale of the plain-view doctrine is that if contra-
band is left in open view and is observed by
a police officer from a lawful vantage point,
there has been no invasion of a legitimate ex-
pectation of privacy and thus no ″search″

within the meaning of the Fourth Amendment
-- or at least no search independent of the ini-
tial intrusion that gave the officers their van-
tage point. See Illinois v. Andreas, 463 U.S. 765,
771, 77 L. Ed. 2d 1003, 103 S. Ct. 3319
(1983); Texas v. Brown, supra, at 740. The war-
rantless seizure of contraband that presents it-
self in this manner is deemed justified by the re-
alization that resort to a neutral magistrate
under such circumstances [***346] would of-
ten be impracticable and would do little to pro-
mote the objectives of the Fourth Amendment.
See Hicks, supra, at 326-327; Coolidge v.
New Hampshire, 403 U.S. 443, 467-468, 469-
470, 29 L. Ed. 2d 564, 91 S. Ct. 2022 (1971)
(opinion of Stewart, J.). The same can be
said of tactile discoveries of contraband. If a po-
lice officer lawfully pats down a suspect’s
outer clothing and feels an object whose con-
tour or mass makes its identity immediately ap-
parent, there has been no invasion of the sus-
pect’s privacy beyond that already authorized by
the officer’s search for weapons; if the object
is contraband, its warrantless seizure [*376]
would be justified by the same practical con-
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siderations that inhere in the plain-view con-
text. 3

LEdHN[2D] [2D]The Minnesota Supreme
Court rejected an analogy to the plain-view doc-
trine on two grounds: first, its belief that ″the
sense of touch is inherently less immediate and
less reliable than the sense of sight,″ and sec-
ond, that ″the sense of touch is far more intru-
sive into the personal privacy that is at the
core of the Fourth Amendment.″ 481 N.W.2d at
845. We have a somewhat different view.
First, Terry itself demonstrates that the sense
of touch is capable of revealing the nature of an
object with sufficient reliability to support a
seizure. The very premise of Terry, after all, is
that officers will be able to detect the pres-
ence of weapons through the sense of touch and
Terry upheld precisely such a seizure. Even if
it were true that the sense of touch is generally
less reliable than the sense of sight, that only
suggests that officers will less often be able to
justify seizures of unseen contraband. Regard-
less of whether the officer detects the contra-
band by sight or by touch, however, the
Fourth Amendment’s requirement that the offi-
cer have probable cause to believe that the
item is contraband before seizing it ensures
against excessively speculative seizures. 4 The
[*377] court’s second concern -- that touch is

more [***347] intrusive into privacy than is
[**2138] sight -- is inapposite in light of the

fact that the intrusion the court fears has al-
ready been authorized by the lawful search for
weapons. The seizure of an item whose iden-
tity is already known occasions no further inva-

sion of privacy. See Soldal v. Cook County,
506 U.S. 56, 66, 121 L. Ed. 2d 450, 113 S. Ct.
538 (1992); Horton, supra, at 141; United
States v. Jacobsen, 466 U.S. 109, 120, 80 L.
Ed. 2d 85, 104 S. Ct. 1652 (1984). Accord-
ingly, the suspect’s privacy interests are not ad-
vanced by a categorical rule barring the sei-
zure of contraband plainly detected through the
sense of touch.

III

LEdHN[1B] [1B]It remains to apply these prin-
ciples to the facts of this case. Respondent
has not challenged the finding made by the trial
court and affirmed by both the Court of Ap-
peals and the State Supreme Court that the po-
lice were justified under Terry in stopping
him and frisking him for weapons. Thus, the dis-
positive question before this Court is whether
the officer who conducted the search was act-
ing within the lawful bounds marked by
Terry at the time he gained probable cause to be-
lieve that the lump in respondent’s jacket was
contraband. The State District Court did not
make precise findings on this point, instead
finding simply that the officer, after feeling ″a
small, hard object wrapped in plastic″ in respon-
dent’s pocket, ″formed the opinion that the ob-
ject . . . was crack . . . cocaine.″ App. to
Pet. for Cert. C-2. The [*378] District Court
also noted that the officer made ″no claim that he
suspected this object to be a weapon,″ id., at
C-5, a finding affirmed on appeal, see 469
N.W.2d at 464 (the officer ″never thought the
lump was a weapon″). The Minnesota Su-

3
″The police officer in each [case would have] had a prior justification for an intrusion in the course of which he came inad-

vertently across a piece of evidence incriminating the accused. The doctrine serves to supplement the prior justification . . . and per-
mits the warrantless seizure.″ Coolidge v. New Hampshire, 403 U.S. 443, 466, 29 L. Ed. 2d 564, 91 S. Ct. 2022 (1971) (opin-
ion of Stewart, J.).

4 We also note that this Court’s opinion in Ybarra v. Illinois, 444 U.S. 85, 62 L. Ed. 2d 238, 100 S. Ct. 338 (1979), appeared
to contemplate the possibility that police officers could obtain probable cause justifying a seizure of contraband through the sense
of touch. In that case, police officers had entered a tavern and subjected its patrons to patdown searches. While patting down
the petitioner Ybarra, an ″officer felt what he described as ’a cigarette pack with objects in it,’″ seized it, and discovered heroin in-
side. Id., at 88-89. The State argued that the seizure was constitutional on the grounds that the officer obtained probable cause
to believe that Ybarra was carrying contraband during the course of a lawful Terry frisk. Ybarra, supra, at 92. This Court re-
jected that argument on the grounds that ″the initial frisk of Ybarra was simply not supported by a reasonable belief that he was armed
and presently dangerous,″ as required by Terry. 444 U.S. at 92-93. The Court added: ″since we conclude that the initial pat-
down of Ybarra was not justified under the Fourth and Fourteenth Amendments, we need not decide whether or not the presence
on Ybarra’s person of ’a cigarette pack with objects in it’ yielded probable cause to believe that Ybarra was carrying any ille-
gal substance.″ Id., at 93, n.5. The Court’s analysis does not suggest, and indeed seems inconsistent with, the existence of a cat-
egorical bar against seizures of contraband detected manually during a Terry patdown search.
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preme Court, after ″a close examination of the
record,″ held that the officer’s own testi-
mony ″belies any notion that he ’immedi-
ately’″ recognized the lump as crack cocaine.
See 481 N.W.2d at 844. Rather, the court con-
cluded, the officer determined that the lump
was contraband only after ″squeezing, sliding
and otherwise manipulating the contents of the
defendant’s pocket″ -- a pocket which the of-
ficer already knew contained no weapon. Ibid.

Under the State Supreme Court’s interpreta-
tion of the record before it, it is clear that the
court was correct in holding that the police of-
ficer in this case overstepped the bounds of
the ″strictly circumscribed″ search for weapons
allowed under Terry. See Terry, 392 U.S. at
26. Where, as here, ″an officer who is execut-
ing a valid search for one item seizes a differ-
ent item,″ this Court rightly ″has been sensi-
tive to the danger . . . that officers will enlarge
a specific authorization, furnished by a war-
rant or an exigency, into the equivalent of a gen-
eral warrant to rummage and seize at will.″
Texas v. Brown, 460 U.S. at 748 (STEVENS,
J., concurring in judgment). Here, HN8 the of-
ficer’s continued exploration of respondent’s
pocket after having concluded that it contained
no [**2139] weapon was unrelated to ″the
sole justification of the search [under Terry:] .
. . the protection of the police officer and oth-
ers nearby.″ 392 U.S. at 29. It therefore
amounted to the sort of evidentiary search that
Terry expressly refused to authorize,
[***348] see id., at 26, and that we have con-

demned in subsequent cases. See Michigan v.
Long, 463 U.S. at 1049, n.14; Sibron, 392 U.S.
at 65-66.

Once again, the analogy to the plain-view doc-
trine is apt. In Arizona v. Hicks, 480 U.S.
321, 94 L. Ed. 2d 347, 107 S. Ct. 1149 (1987),
this Court held invalid the seizure of stolen ste-
reo equipment found by police while executing a
valid search for other evidence. Although
[*379] the police were lawfully on the prem-

ises, they obtained probable cause to believe
that the stereo equipment was contraband only
after moving the equipment to permit offi-
cers to read its serial numbers. The subsequent
seizure of the equipment could not be justi-

fied by the plain-view doctrine, this Court ex-
plained, because the incriminating character of
the stereo equipment was not immediately ap-
parent; rather, probable cause to believe that the
equipment was stolen arose only as a result
of a further search -- the moving of the equip-
ment -- that was not authorized by a search
warrant or by any exception to the warrant re-
quirement. The facts of this case are very simi-
lar. Although the officer was lawfully in a posi-
tion to feel the lump in respondent’s pocket,
because Terry entitled him to place his hands
upon respondent’s jacket, the court below deter-
mined that the incriminating character of the
object was not immediately apparent to him.
Rather, the officer determined that the item was
contraband only after conducting a further
search, one not authorized by Terry or by any
other exception to the warrant requirement. Be-
cause this further search of respondent’s
pocket was constitutionally invalid, the seizure
of the cocaine that followed is likewise uncon-
stitutional. Horton, 496 U.S. at 140.

IV

LEdHN[9] [9]For these reasons, the judgment
of the Minnesota Supreme Court is

Affirmed.

Concur by: SCALIA; REHNQUIST (In Part)

Concur

JUSTICE SCALIA, concurring.

I take it to be a fundamental principle of consti-
tutional adjudication that the terms in the Con-
stitution must be given the meaning ascribed
to them at the time of their ratification. Thus,
when the Fourth Amendment provides that ″the
right of the people to be secure in their per-
sons, houses, papers, and effects, against unrea-
sonable searches and seizures, shall not be vio-
lated″ (emphasis added), it ″is [*380] to be
construed in the light of what was deemed an un-
reasonable search and seizure when it was ad-
opted,″ Carroll v. United States, 267 U.S. 132,
149, 69 L. Ed. 543, 45 S. Ct. 280 (1925); see
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also California v. Acevedo, 500 U.S. 565, 583-
584, 114 L. Ed. 2d 619, 111 S. Ct. 1982
(1991) (SCALIA, J., concurring in judgment).
The purpose of the provision, in other words, is
to preserve that degree of respect for the pri-
vacy of persons and the inviolability of their
property that existed when the provision was ad-
opted -- even if a later, less virtuous age
should become accustomed [***349] to con-
sidering all sorts of intrusion ″reasonable.″

My problem with the present case is that I am
not entirely sure that the physical search --
the ″frisk″ -- that produced the evidence at is-
sue here complied with that constitutional stan-
dard. The decision of ours that gave approval
to such searches, Terry v. Ohio, 392 U.S. 1, 20
L. Ed. 2d 889, 88 S. Ct. 1868 (1968), made
no serious attempt to determine compliance with
traditional standards, but rather, according to
the style of this Court at the time, simply ad-
judged that such a search was ″reasonable″ by
current estimations. Id., at 22-27.

[**2140] There is good evidence, I think,
that the ″stop″ portion of the Terry ″stop-and-
frisk″ holding accords with the common law --
that it had long been considered reasonable
to detain suspicious persons for the purpose of
demanding that they give an account of them-
selves. This is suggested, in particular, by the so
-called night-walker statutes, and their common
-law antecedents. See Statute of Winchester,
13 Edw. I, Stat. 2, ch. 4 (1285); Statute of 5 Edw.
III, ch. 14 (1331); 2 W. Hawkins, Pleas of the
Crown, ch. 13, § 6, p. 129 (8th ed. 1824) (″It is
holden that this statute was made in affir-
mance of the common law, and that every pri-
vate person may by the common law arrest
any suspicious night-walker, and detain him till
he give a good account of himself″); 1 E.
East, Pleas of the Crown, ch. 5, § 70, p. 303
(1803) (″It is said . . . that every private per-
son may by the common law arrest any suspi-
cious night-walker, and detain him till he
give a good account of himself″); see also M.
Dalton, The Country [*381] Justice, ch. 104,
pp. 352-353 (1727); A. Costello, Our Police
Protectors: History of the New York Police 25
(1885) (citing 1681 New York City regula-
tion); 2 Perpetual Laws of Massachusetts 1788-

1798, ch. 82, § 2, p. 410 (1797 Massachusetts
statute).

I am unaware, however, of any precedent for a
physical search of a person thus temporarily
detained for questioning. Sometimes, of course,
the temporary detention of a suspicious charac-
ter would be elevated to a full custodial ar-
rest on probable cause -- as, for instance, when
a suspect was unable to provide a sufficient ac-
counting of himself. At that point, it is clear that
the common law would permit not just a pro-
tective ″frisk,″ but a full physical search inci-
dent to the arrest. When, however, the deten-
tion did not rise to the level of a full-blown arrest
(and was not supported by the degree of
cause needful for that purpose), there appears
to be no clear support at common law for physi-
cally searching the suspect. See Warner, The
Uniform Arrest Act, 28 Va. L. Rev. 315, 324
(1942) (″At common law, if a watchman came
upon a suspiciously acting nightwalker, he
might arrest him and then search him for weap-
ons, but he had no right to search before ar-
rest″); Williams, Police Detention and Arrest
Privileges -- England, 51 J. Crim. L., C. & P. S.
413, 418 (1960) (″Where a suspected criminal
is also suspected of being offensively armed, can
the police search him for arms, by tapping his
pockets, before making up their minds whether
to arrest him? There is no English authority .
. .″).

I frankly doubt, moreover, whether the fiercely
proud men who adopted our Fourth Amend-
ment [***350] would have allowed them-
selves to be subjected, on mere suspicion of be-
ing armed and dangerous, to such indignity --
which is described as follows in a police manual:

″Check the subject’s neck and collar.
A check should be made under the
subject’s arm. Next a check should be
made of the upper back. The lower
back should also be checked.

[*382] ″A check should be made of
the upper part of the man’s chest
and the lower region around the stom-
ach. The belt, a favorite conceal-
ment spot, should be checked. The in-
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side thigh and crotch area also
should be searched. The legs should
be checked for possible weapons. The
last items to be checked are the
shoes and cuffs of the subject.″ J.
Moynahan, Police Searching Proce-
dures 7 (1963) (citations omitted).

On the other hand, even if a ″frisk″ prior
to arrest would have been considered im-
permissible in 1791, perhaps it was con-
sidered permissible by 1868, when the
Fourteenth Amendment (the basis for ap-
plying the Fourth Amendment to the States)
was adopted. Or perhaps it is only since
that time that concealed weapons capable of
harming the interrogator quickly and
from beyond arm’s reach have become
common -- which might alter the judg-
ment of what is ″reasonable″ under the
original standard. But technological
changes were no more discussed [**2141]
in Terry than was the original state of
the law.

If I were of the view that Terry was (insofar as
the power to ″frisk″ is concerned) incorrectly
decided, I might -- even if I felt bound to ad-
here to that case -- vote to exclude the evi-
dence incidentally discovered, on the theory that
half a constitutional guarantee is better than
none. I might also vote to exclude it if I agreed
with the original-meaning-is-irrelevant, good-
policy-is-constitutional-law school of jurispru-
dence that the Terry opinion represents. As a
policy matter, it may be desirable to permit
″frisks″ for weapons, but not to encourage
″frisks″ for drugs by admitting evidence
other than weapons.

I adhere to original meaning, however. And
though I do not favor the mode of analysis in
Terry, I cannot say that its result was wrong.
Constitutionality of the ″frisk″ in the present
case was neither challenged nor argued. Assum-
ing, therefore, that the search was lawful, I
agree with the Court’s premise that any evi-
dence incidentally discovered in [*383] the
course of it would be admissible, and join the
Court’s opinion in its entirety.

Dissent by: REHNQUIST (In Part)

Dissent

CHIEF JUSTICE REHNQUIST, with whom
JUSTICE BLACKMUN and JUSTICE
THOMAS join, concurring in part and dissent-
ing in part.

I join Parts I and II of the Court’s opinion. Un-
like the Court, however, I would vacate the
judgment of the Supreme Court of Minnesota
and remand the case to that court for further pro-
ceedings.

The Court, correctly in my view, states that
″the dispositive question before this Court is
whether the officer who conducted the search
was acting within the lawful bounds marked by
Terry [v. Ohio, 392 U.S. 1, 20 L. Ed. 2d 889,
88 S. Ct. 1868 (1968),] at the time he gained
probable cause to believe that the lump in re-
spondent’s [***351] jacket was contraband.″
Ante, at 377. The Court then goes on to
point out that the state trial court did not make
precise findings on this point, but accepts the
appellate findings made by the Supreme Court of
Minnesota. I believe that these findings, like
those of the trial court, are imprecise and not di-
rected expressly to the question of the offi-
cer’s probable cause to believe that the lump
was contraband. Because the Supreme Court of
Minnesota employed a Fourth Amendment
analysis which differs significantly from that
now adopted by this Court, I would vacate its
judgment and remand the case for further pro-
ceedings there in the light of this Court’s opin-
ion.
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