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I.	INTRODUCTION

This packet contains all the materials necessary to participate in the Thirty-Third Annual New York Metropolitan MENTOR Moot Court Competition.  Participants may not utilize any materials not contained in this packet or referenced in Appendix I in preparing for and presenting their arguments.
The MENTOR Program focuses on student advocates’ abilities to organize and present their arguments persuasively.  Judges will question advocates as they normally would in appellate court proceedings.  Participants should refrain from memorizing prepared texts.  Rather, they should focus on understanding the legal issues, structuring coherent arguments, effectively responding to judges’ questions, thinking extemporaneously, and being persuasive.  Some participants may be called upon to advance unpopular positions with which they disagree.  This is often a characteristic of the legal process and should not diminish the student’s enthusiasm or the quality of presentation.
This year’s imaginary lawsuit is entitled Derek Judge v. Fordhamville High School.  The issues are:  (1) whether—under the framework set forth in Tinker v. Des Moines Independent Community School District —Fordhamville High School violated Appellant’s right to free speech when they demanded he remove a post criticizing the school’s principal or face suspension; and (2) whether Fordhamville High School could permissibly search a messenger function on a school-issued piece of technology when they sought to stop the spread of drugs in the school. 
This packet contains:  (1)  the Statement of Facts; (2) the fictitious majority opinion of Judge Brunello and two dissenting opinions, one from Judge Carnevale and one from Judge Green; and (3) the Order granting the Petition for a Writ of Certiorari to the United States Supreme Court, which includes the two questions certified for review.
II.	RULES OF THE COMPETITION
Preliminary rounds are scheduled for Monday, November 13; Tuesday, November 14; Wednesday, November 15; Thursday, November 16; and Friday, November 17, 2017.  Each participating school will compete on one day of the preliminary rounds, which will be held at Fordham University School of Law, 150 West 62nd Street, New York, NY 10023.  All teams must check-in by 8:45 a.m. on the morning of their round.  Rounds will begin promptly at 9:15 a.m.  Failure to check-in on time may result in disqualification.
Upon completion of the preliminary rounds, the two top-scoring teams from each of the first five days will advance to the quarterfinals.  The next eight overall top-scoring teams from all the preliminary rounds will compete in the “Wild Card” round on Tuesday, November 28, 2017.  During the Wild Card round, these eight teams will compete again and the two top-scoring teams will advance to the quarterfinals.  
The twelve quarterfinalist teams will compete in the quarterfinal rounds on Thursday, November 30, 2017.  The four top-scoring teams will then advance to the semifinal rounds on Friday, December 1, 2017, to be held at the Thurgood Marshall United States Courthouse.  The two top-scoring teams will advance to the final round on Thursday, December 7, 2017, also to be held at the Thurgood Marshall United States Courthouse.  Scores will not be disclosed during the competition, but will be available for review after the competition ends.  Schools will be notified of advancement by telephone.  Advancement results will be available at the end of each day after all rounds are completed. 
Competition conflicts must be submitted in writing by Friday, October 17, 2017.  The last day to withdraw from the competition is Thursday, October 20, 2017.  Untimely withdrawals may result in disqualification from the 2018 MENTOR Moot Court Competition. III.	TEAMS
Each school will field two teams, and each team will have two students.  Team I will represent Appellant Derek Judge on both issues.  Team II will represent Appellee Fordhamville High School on both issues.  Only two students from each team may participate in each round of oral argument.
The two finalist schools will be announced after the semifinal rounds at the closing luncheon to be held at Thurgood Marshall United States Courthouse on December 1, 2017.  The two finalist teams will reach a mutual agreement as to which team will represent Appellant and Appellee, respectively.  If no agreement can be reached, assignment of representation will be determined by a coin toss.
IV. 	PREPARATION
Teachers and attorneys from sponsor law firms may coach the teams.  Teams should arrange practice rounds alone, with teachers, and with attorneys from sponsor law firms.  Visits to the appellate courts to observe the nature of appellate oral advocacy are also encouraged. 
Teams may not utilize any legal precedent or research aids not listed in Appendix I, including using redacted sections of Appendix I sources.  Moreover, participating attorneys may not use any outside materials in coaching student advocates.  The facts contained in the record are inclusive; students may not invent facts or present data that conflict with these materials.  However, in drawing inferences about the strength of given arguments, students may draw upon personal knowledge, as well as general knowledge about crime and crime prevention.
Teams may photocopy the cases and statutes cited in the fictitious opinions.  If a team has trouble accessing the cases, please contact the Fordham Moot Court office at (212) 636-6882 or email bheitmann@law.fordham.edu for assistance.  The list of cases and statutes used in the two opinions are set forth in Appendix I and PDFs will be provided. 
V. 	FORMAT OF THE COMPETITION
The order of arguments at each round will be as follows:  (1) counsel for the Appellant on Issue I; (2) counsel for the Appellant on Issue II; (3) counsel for the Appellee on Issue I; and (4) counsel for the Appellee on Issue II.  Each student advocate will have ten minutes to argue his or her client’s position.  Time periods will be strictly enforced.  No rebuttal time will be permitted.
During the competition, only two team members may argue for each side—i.e. one student advocate per issue.  All four team members may, however, be seated at the counsel table in the courtroom.  Students may not pass notes once the oral arguments begin.
All teams, coaches, teachers, and guests are invited to attend their school’s rounds.  Unfortunately, some rooms may not be large enough to accommodate all spectators.  Therefore, we will contact each school to determine the number of spectators expected to attend the competition.  If we are unable to accommodate your school’s request, the teacher-coach will be informed as such, and the number of spectators will be limited.  While MENTOR attorneys and teachers may be present during oral arguments, they may not coach the students while the round is in progress.  Additionally, all persons affiliated with a school participating in the competition are prohibited from previewing the arguments of other participants.
 VI. 	SCORING
All rounds will be scored by a panel of judges.  No attorney may judge his or her MENTOR high school in any round.  Judges will evaluate students on the following criteria:  (1) overall persuasiveness; (2) ability to respond effectively to questions; (3) knowledge of the case law; (4) clarity of arguments; and (5) poise and appearance.  Scoring in each category will range from one to ten, with ten being the highest score.  After both teams have presented their arguments, the bench will give comments to the individual oralists.  The bench will not announce a ruling on the merits of the case nor will the bench reveal the specific scores of the teams.  The bench may, however, provide group or individual feedback to the oralists as time permits.
VII.	AWARDS
All team members will receive a “Certificate of Participation.”  The finalists will receive a gift commemorating their participation in the competition.  The name of the overall winner will be engraved on the MENTOR trophy.
VIII.	CONTACT INFORMATION
Please address all inquiries regarding the New York Metropolitan MENTOR Moot Court Competition to:
					Brandon Heitmann
Mentor Editor

					Fordham University School of Law
					Moot Court Board, Room 1-103
					150 West 62nd Street
					New York, New York 10023
					Phone: (845) 590-4805		
		Email: bheitmann@law.fordham.edu
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Brunello, Chief Judge

	This case comes before the Court on appeal from the United States District Court for the District of Fordham’s grant of Appellee’s summary judgement motion.  Appellant, Derek Judge, filed a complaint claiming that Appellee Fordhamville High School violated Judge’s First Amendment right to free speech, as well as his Fourth and Fourteenth Amendment rights against unreasonable searches and seizures. 
	This appeal involves two distinct questions, both of which touch upon fundamental constitutional rights in light of increased integration of technology in schools.  This Court must first determine whether—under the framework set forth in Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969)—Fordhamville High School violated Appellant’s right to free speech when it threatened to suspend Judge if he did not remove a post on the school’s digital discussion board criticizing the school’s administration.  This Court must also address whether Fordhamville High School violated Judge’s right to be free from unreasonable searches and seizures when it threatened to suspend Judge if he did not consent to a search of a messenger function on a school-issued piece of technology in an effort to prevent the use of drugs in the school. 
I.
STANDARD OF REVIEW

	On appeal of a district court’s grant of summary judgment, an appellate court reviews the district court’s conclusions of law de novo. See Pierce v. Underwood, 487 U.S. 552, 558 (1988). 
II.
FACTUAL BACKGROUND

	Derek Judge is an eighteen-year-old senior at Fordhamville High School (“FHS”) in Fordhamville, Fordham.  FHS is a public school that has 3,000 students and 200 faculty members. 
	In June 2016, Mo Torre—the long time and much beloved principal of FHS—retired. Shortly thereafter, Fordhamville High School announced that C.C. Girardi would fill the role vacated by Mr. Torre.  The announcement was met with trepidation from the student body, that had grown accustomed to Mr. Torre’s laid-back and fun-loving style.  Mr. Torre genuinely believed that “the more students enjoyed their time at school, the more excited they would be about learning and the more effectively their education would prepare them for life.”  
Mr. Girardi, on the other hand, had a reputation of being a strict disciplinarian who strongly believed that “the fewer distractions students have at school the better.”  Mr. Girardi is a fifty-five-year-old ex-marine who began his educational career as a gym teacher and later transitioned his way into school administration.  While the schools Mr. Girardi previously worked at had excellent academic records, he was not well-liked among the student body.  His philosophy was to give students no choice but to be engaged during class.
	Once the new school year started, Mr. Girardi wasted no time implementing new policies.  On September 1, 2016, Mr. Girardi announced policies that:  (1) required students to walk single file in the halls and not talk to their classmates; (2) prohibited teachers from showing movies or videos in their classrooms; (3) removed many popular items from the lunch menu; (4) increased the number of hall monitors; and (5) urged teachers to give challenging exams more frequently (collectively, the “Policies” ). 
On September 29, 2016, Judge noticed that many of his classmates were unhappy with the Policies.  Some complained that they were “living under a dictatorship” and spent “more time worrying about the new policies than focusing on school work.”  The concerned students told Judge they were not learning any more than they had under Mr. Torre, and they were scared to go to school because of the extremely strict policies.  While some students seemed unfazed by the Policies, Judge believed that the majority of the student body was displeased and would support a change.  Judge decided to take action.
Judge felt that technology would be the best way to spread his message.  FHS prides itself on its technology-focused curriculum and equips its students with the latest learning technologies.  Each student enrolled at FHS is issued a uPad for the sole purpose of doing school work.  A uPad is a touchscreen tablet with an attached mechanical keyboard; together they fold neatly to the size of a small notebook.  The uPads are loaded exclusively with the FHS Education Application (the “App”).  The App allows students to take notes, submit assignments, communicate with teachers and classmates, and post discussion topics to the homepage of the App for everyone in the school to see.  The uPad is set up in such a way that the user’s access is restricted only to the App.
Upon issuing the uPads, the students are notified that the tablets are property of FHS and not theirs to keep.  The response to the uPads has been mixed; some teachers love the cutting-edge technology, whereas others prefer a more traditional approach to education.  Most teachers incorporate the uPads into their lessons so that students can seamlessly take notes, view presentation slides, and submit assignments.[footnoteRef:1]   [1:  The students, however, are not allowed to bring any type of personal technology to school to communicate with other students. ] 

Students are required to bring their uPad to school with them every day.  Students may also take their uPad home to do school work and communicate with classmates and teachers.  Students who lose or break their uPad are given a replacement.  Once the school year is over, students are required to return their uPads to the school so that the FHS Information Technology (“IT”) administrators can wipe all data from them and reset them for the next year. 
 	One of the App’s most-used features is the discussion board.  The discussion board appears on the top left corner of the App’s homepage and allows students and faculty to share articles, essays, topics, or news with other App users.  When a user submits a post, the title and name of the author appear at the top of the discussion board.  Other users can then open the post, read the full text of the post, and leave comments that appear at the bottom of the post.  The discussion board continuously updates as new posts are added so that only the titles of the last ten discussion posts appear on the homepage of the App.  Older posts are archived in another section of the App not immediately visible on the homepage.  The school has never taken down a post, even where posts were not explicitly related to school functions.  
Judge’s plan was to post a long list of grievances to the discussion section of the App.[footnoteRef:2]  Judge carefully drafted each paragraph, making sure to provide concrete examples of why the Policies were hurting FHS.  On September 29, 2016, at 8:28 p.m., Judge submitted a post to the discussion board titled “STUDENT GRIEVANCES:  CLICK HERE AND READ 74 REASONS WHY OUR SCHOOL IS DOOMED (YOU WON’T BELIEVE NUMBER 24)” (the “Post”), which appeared in bright red, bold-faced font.  By the time classes began the next morning, the Post had gone viral within the school.  Over 1,000 users had viewed the Post and 700 students had left comments.  Given the length of the Post, it took approximately thirty minutes to read.   [2:  Judge cited his European History lesson on Martin Luther as his inspiration. ] 

The Post also accumulated comments from fifty faculty members.  The U.S. Government teacher, Mr. Steinbrenner, left a lengthy comment championing the Post.  In it, he noted his plan to use the Post as an example of a way to start a dialogue for his upcoming lesson on free speech.  Conversely, several administrators and faculty weighed in to say that Judge was mistaken and that the Policies were doing a lot of good for the students.  Mr. Jeter, the math teacher, commented that “Judge should focus on his homework rather than on drafting lengthy posts to distract other students and faculty.” 
	At school that day, the student body was abuzz.  Heated discussions occurred in the halls, students asked teachers if they supported the new principal, and friends showed one another the Post on their uPads.  Mr. Girardi’s called Judge to his office immediately.  Mr. Girardi explained to Judge that, because the Post was disrupting the student body, Judge must remove the Post by October 14, 2016 or be suspended from school for two weeks.  Judge refused.  
	Mr. Girardi then called the school’s head IT administrator, Mr. Posada, into his office.  Mr. Girardi explained to Mr. Posada that he was worried about how the students were using the App and wanted to “make sure something like this never happened again.”  He was concerned that Judge’s post would create a dangerous precedent for the students, saying “none of the students will be able to focus on their school work because they will be focused on criticizing me!” 
	In the following days, Mr. Girardi grew more concerned with the outburst surrounding the Post.  His previous school, Lincoln High School, located across the country from Fordhamville, had experienced similar disagreements between its administration and student body.  Mr. Girardi noticed that many of the students who expressed dissent over Lincoln’s policies were known users of “StudyMedz.”  StudyMedz is a legal, prescription drug designed to help students focus.  However, the drug is highly addictive and can cause side effects, including violent outbursts and acts of defiance.  Studies have shown that users of StudyMedz are more likely to try illegal drugs, and that the transition from StudyMedz to illegal drugs often occurs quickly, before the school administration can react.  In fact, the majority of students who used StudyMedz at Lincoln High School became illegal drug users. 
To the best of Mr. Girardi’s knowledge, no FHS student had a prescription for StudyMedz, and the school never had a problem with abuse of StudyMedz or other drugs.  However, because of the students’ newfound defiance, Mr. Girardi believed that FHS students must be illegally obtaining and using StudyMedz.  As such, on October 1, 2016, Mr. Girardi directed Mr. Posada to search every student’s uPad for conversations about illicit use of StudyMedz.
 Mr. Girardi instructed Mr. Posada to focus his search primarily on messages sent via “FV-Messenger,” a function of the App that allows students and teachers to send direct messages to one another.  The purpose of FV-Messenger is for students to collaborate with classmates and directly reach out to teachers with questions about their homework.  Although students primarily use FV-Messenger to communicate about school work, they also use it to send personal messages.  FHS does not require that students sign a waiver authorizing searches of the messenger, and had never previously conducted a search of FV-Messenger.  Several students reported that they believed FV-Messenger was “completely private,” and that FHS would not look through their communications. 
	On October 2, 2016, Mr. Posada and his IT workers requested that each student sign a consent form authorizing FHS to search his or her messages (the “Consent Form”).  After a student signed the Consent Form, Mr. Girardi, Mr. Posada, or one of the IT workers would search that student’s uPad for any mention of StudyMedz.  The first 100 searches did not uncover any mention of StudyMedz.  Some of the messages contained highly personal communications between students, while others were mundane conversations.  
When IT workers asked Judge to sign the Consent Form, Judge refused.  He claimed he had “enough of Mr. Girardi’s reign of terror,” and that the search was “baseless” and a violation of his fundamental constitutional rights.  He made clear that he would not sign the Consent Form, and that he believed Mr. Girardi’s search was not about drugs in FHS, but rather “about feeding Mr. Girardi’s own ego.”  Mr. Girardi again called Judge into his office and informed him that if he did not sign the Consent Form by October 14, 2016, he would be suspended for two weeks.  Once again, Judge refused.
III. 
PROCEDURAL HISTORY
	Appellant Derek Judge filed a complaint in the United States District Court for the District of Fordham through his father, pursuant to 42 U.S.C. § 1983 (1996).  The complaint requested injunctive relief, restraining Appellee, Fordhamville High School, from suspending Judge.  Judge argued that his constitutional rights were violated when Mr. Girardi threatened to suspend Judge if he did not remove the Post and sign the Consent Form.  First, Judge argued that the school violated his First Amendment right to free speech under Tinker v. Des Moines Independent Community School District by threatening to suspend him unless he took the Post down. See 393 U.S. 503 (1969).  Second, Judge argued that the school’s search of his uPad amounted to a baseless, unreasonable search that violated his Fourth and Fourteenth Amendment rights. 
FHS filed a motion to dismiss, arguing that Judge’s act of defiance was not protected under Tinker because it caused a substantial disruption in the school. See id.  FHS further argued that, because drug use was a major problem in schools across the country, the search of Judge’s uPad was necessary to stymie a potential drug problem in FHS.  
The District Court granted FHS’s motion for summary judgment.  The Court found no First Amendment violation because Mr. Girardi’s actions were reasonable to prevent disruption at FHS.  The Court further ruled the search of Judge’s uPad was reasonable to prevent drug use at FHS.
Judge timely appealed to this Court.  We now determine that FHS did not violate Judge’s constitutional rights and AFFIRM the District Court’s decision.
IV. 
THE STUDENT GRIEVANCES POST AND THE FIRST AMENDMENT

	This Court first addresses whether FHS impermissibly violated Judge’s right to free speech when it forced him to remove the Post regarding complaints about FHS Policies.  For the reasons set forth below, we affirm the District Court and hold that FHS acted lawfully, and that Judge’s right to free speech was not violated. 
A.
LEGAL BACKGROUND

	The First Amendment to the United States Constitution reads:
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceable to assemble, and to petition the Government for a redress of grievances.

U.S. CONST. AMEND. I (emphasis added).  At issue here is the Free Speech clause.  Generally, United States citizens have a great deal of latitude when expressing their viewpoints. See Tinker, 393 U.S. at 513.  That right, however, is limited within the “special characteristics of the school environment.” Id. at 506.  Although the Supreme Court has stated that “it can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate,” problems arise when expressions of speech “collide with the rules of school authorities.” Id. at 506-07.  On one hand, schools have a prevailing interest in cultivating young minds and allowing them to freely express their ideas without fear of censorship. See Bethel School District No. 403 v. Fraser, 478 U.S. 675, 683 (1986).  On the other hand, schools have a competing interest in “affirming the comprehensive authority of the States and of school officials” to control conduct in schools and foster a positive learning environment. Tinker, 393 U.S. at 507.  Censorship runs counter to constitutional principles and stifles individuality, whereas lenience opens the door to disruption of the school environment.  Thus, there is a balance to strike somewhere in the middle of these competing interests. 
	The Supreme Court has identified the importance of free speech on school grounds, but has recognized that some limitations are necessary to ensure that schools can educate effectively. See Morse v. Frederick, 551 U.S. 393, 406 (2007).  Judge relies heavily on Tinker, the Court’s seminal decision recognizing limited free speech in schools. See 393 U.S. at 503.  In Tinker, a group of students wore black armbands to school in protest of the Vietnam War. See id. at 504.  In response, the school announced that any student wearing a black armband would be suspended. See id.
The Supreme Court held that the school had violated the students’ right to free speech under the First Amendment. See id.  at 505.  The Court held that, for the school “to justify prohibition of a particular expression of opinion, it must be able to show that its action was caused by something more than a mere desire to avoid discomfort and unpleasantness that always accompany an unpopular viewpoint.” See id. at 509.  To be permissible, the speech must be “entirely divorced from actually or potentially disruptive conduct.” Id. at 505.  The students’ right to free speech was violated because there was no evidence to support the conclusion that wearing armbands would “substantially interfere with the work of the school or impinge upon the rights of other students.” See id. at 509.
	Accordingly, students are entitled to express their opinions so long as they do not disrupt the function of the school. See id. at 516.  For example, in Tinker, the students merely wore armbands to express dissent over an issue of national importance. See id. at 504.  There was no evidence that this disturbed students’ work. See id. at 508.  Only a few of the 18,000 students wore an arm band and there were no threats or acts of violence on school premises. Id.  The students’ actions in Tinker were entirely peaceful, and thus did not disrupt the students’ education.
B. 
DISCUSSION

	Appellant’s case is decidedly different from the facts in Tinker. See id. at 503.  Today, we consider the facts before us to determine if Judge’s speech substantially interfered with the operation of FHS.  We affirm the decision below, and hold that the District Court correctly found that Judge’s Post interfered with the operation of FHS and was not a permissible exercise of free speech given the special circumstances of the school environment.
1.
TECHNOLOGY

The District Court recognized that criticizing school policies is the type of action that can implicate the free speech clause of the First Amendment.  We agree.  A number of circuits have held that Tinker is the relevant standard in determining whether the students’ First Amendment rights have been violated when a school attempts to regulate a student’s electronic speech. See 393 U.S. at 503; see also Bell v. Itawamba County School Board, 799 F.3d 379, 392 (5th Cir. 2015); Wynar v. Douglas County School District, 728 F.3d 1062, 1064 (9th Cir. 2013).  We join these circuits and hold that, under Tinker, schools have an interest in regulating electronic speech that involves the school.
Moreover, the pervasiveness of technology weighs heavily against Judge.  When Tinker was decided in 1969, the advent of smartphones, tablets, and the internet was far in the future and not a consideration. See 393 U.S. at 503.  Today these technologies allow people around the world to be connected at any second of any day.  Technology’s widespread adoption “present[s] new and evolving challenges for school administrators, confounding previously delineated bounds” of permissible free speech regulations. Bell, 799 F.3d at 392. 
Not only has technology increased the ways in which students can communicate, it has also increased where students can communicate.  The Court in Bell reasoned that advances in technology have allowed students to communicate with greater ease and frequency regarding “events occurring, or to occur, at school, or [] about members of the school community.” See id.  Here, Judge engaged in an act of protest on a school-issued tablet and through a school-monitored platform.  The platform was easily accessible and viewable by all the faculty and students of FHS.  Moreover, the potential disruption that a single post can cause is magnified by technology, as its reach is far greater than traditional exercises of free speech, such as an in-person demonstration or an article of clothing.  
2.
DISRUPTION

	We now turn our attention to the Tinker analysis. 393 U.S. at 503.  We hold that Judge’s Post substantially disrupted the learning environment at FHS.  Specifically, Judge’s actions “materially disrupt[ed] classwork.” See id. at 513.  Schools have a prevailing interest in students completing their work in a timely, productive manner. See id.  Here, the Post runs counter to that interest.  Students were effectively required to have their tablet with them at all times to complete both classwork and homework.  Every time a student or faculty member powered on their tablet, the Post would appear in bright red font directly on the front page of the App.  Further, the lengthy Post distracted readers for a significant period of time.  The thirty minutes it took students to read the Post could have been spent doing homework, listening to teachers, or preparing for the next day of school. 
	Unlike the armbands considered by the Court in Tinker, the Post incited an immediate and intense reaction from the student body. See id. at 508.  In Tinker, only a handful of the 18,000 students wore armbands to school, whereas, in this case, 700 out of 3,000 students commented or interacted with the Post. See id.  Further, because Judge posted his grievances on the App, a platform which all FHS students were required to interact with daily, the distraction to the student body was greater than in Tinker. See id.  If we prevent schools from regulating content on their internal platforms, it would surely open the floodgates for abuse of educational technologies, undermining the ability of schools to educate effectively.
	In conclusion, the Post was not a permissible exercise of free speech because it materially disrupted the student body, was published on a widely accessible and easily abused medium, and interfered with the function of the school.  Therefore, we hold that FHS did not violate Judge’s free speech rights when it demanded he remove the Post from the App. 
V.
THE MESSENGER SEARCH
	We now turn to the question of whether FHS’s search of the uPad’s FV-Messenger was reasonable under the Fourth and Fourteenth Amendments.  We hold that Judge lacked a reasonable expectation of privacy in his FV-Messenger communications, and that FHS’s objective to prevent drug abuse outweighed the minimal intrusion into the student’s lives.  We accordingly affirm the District Court’s decision. 



A.
LEGAL BACKGROUND

	The Fourth Amendment to the United States Constitution ensures that the Federal Government shall not violate: 
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

U.S. CONST. AMEND. IV.  The Fourteenth Amendment extends the Fourth Amendment’s protections to searches conducted by state officers, including public school officials. U.S. CONST. AMEND. XIV; see Vernonia School District 47J v. Acton, 515 U.S. 646, 652 (1995).  Moreover, the Supreme Court has held that a state-compelled search of messages on a state-issued electronic device is a “search,” and is thus subject to the constraints of the Fourth Amendment. See City of Ontario v. Quon, 560 U.S. 746, 760 (2010). 
	The constitutionality of a governmental search turns on reasonableness. See Vernonia, 515 U.S. at 652.  To determine whether a search meets the Supreme Court’s reasonableness standard, courts balance the search’s “intrusion on the individual’s Fourth Amendment interests against its promotion of legitimate governmental interests.” See id. at 652 (internal citations omitted).  Generally, a warrant, supported by probable cause, is required to establish the reasonableness of government searches. See Payton v. New York, 445 U.S. 573, 583–85 (1980).  Nonetheless, a search without probable cause may be constitutional “when special needs…make the warrant and probable-cause requirement impracticable.” See Griffin v. Wisconsin, 483 U.S. 868, 873 (1987).  Public school officials have a special need to conduct warrantless searches on school grounds to maintain order in schools. See Vernonia, 515 U.S. at 653.
 The school’s need to maintain order, however, does not give public school officials license to search as they please. See id.  The Supreme Court in Vernonia outlined a test to determine whether a warrantless search conducted in a public school was reasonable and thus permissible within the bounds of the Fourth Amendment. See id.  If the student has a legitimate expectation of privacy in the material that is being searched, courts must conduct a two-part balancing test. See id. at 654.  First, courts inquire into the “character of the intrusion,” in other words, we must ask ourselves, “how intrusive is the search?” See id. at 658.  Second, courts analyze the nature of the school’s concern. See id. at 660.  Courts balance the concern the government has in conducting the search with the level of intrusion into the student’s privacy to determine if a search is reasonable under the Fourth and Fourteenth Amendments.
B.
DISCUSSION

	We affirm the District Court’s holding that FHS’s search of Judge’s FV-Messenger communications was reasonable under the Fourth and Fourteenth Amendments.  Judge did not have a legitimate expectation of privacy in his messages, and even if he did, FHS administrator’s reasonable concern about student drug use outweighed the minimal intrusion. 
1.
EXPECTATION OF PRIVACY
	The first consideration is whether Judge had a legitimate expectation of privacy in his FV-Messenger conversations.  The Fourth Amendment only protects expectations of privacy that “society is prepared to recognize as reasonable.” See Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring); see also New Jersey v. T.L.O., 469 U.S. 325, 338 (1984) (recognizing that students can have a reasonable expectation of privacy in school).  What courts deem a legitimate expectation of privacy varies with context. See Vernonia, 515 U.S. at 654.  The Court in Vernonia held that, in the context of students in schools, the “reasonableness inquiry cannot disregard the school’s custodial and tutelary responsibility for children.” See id. at 656.  A student has a lower expectation of privacy in the school context. See id. at 657.  Therefore, Judge had a lessened expectation of privacy in his FV-Messenger communications because the search occurred on school property, and society is not prepared to recognize an expansive expectation of privacy as reasonable in the school context.
	Further, Judge did not have a reasonable expectation of privacy because his communications occurred on a school-issued uPad.  Generally, individuals have an expectation of privacy in personal communications. See Katz, 389 U.S. at 352.  However, in City of Ontario v. Quon, the Court considered whether the “ubiquity” of technology lessens the expectation of privacy over personal communications stored on government-owned devices. 560 U.S. at 760.  Presumably, FHS students can send or receive electronic messages on their personal devices. Thus, Judge did not need to use the school-issued uPad for personal communications.  Further, the students were notified that they were to return the tablets at the end of each school year.  It follows that Judge should have known that the school could search his uPad.  In conclusion, a reasonable FHS student would not have had an expectation of privacy in conversations on his school-issued uPad. 
2.
CHARACTER OF THE INTRUSION
	Even if Judge had a reasonable expectation of privacy in his FV-Messenger conversations, the search was minimally intrusive.  Courts look to how the information was collected, the manner in which it was used, who had access to the information, and how it was disseminated. Vernonia, 515 U.S. at 658; see also Quon 560 U.S. at 762.  The Court in Quon noted that a search of messages on a government-owned phone was less intrusive than a search of personal e-mail accounts, personal phones, or home phone lines. See 560 U.S. at 762.  The mere fact that a search of a government-owned piece of technology “reveal[ed] intimate details…does not make it unreasonable.” See id. 
Here, FHS’s search was minimally intrusive.  The search was limited to communications on a school-issued uPad.  The search primarily revealed school related conversations and few personal exchanges.  Technology has become so pervasive that nearly every person has access to personal electronic messaging. See Quon, 560 U.S. at 762.  It stands to reason that FV-Messenger is not FHS students’ principal mode of electronic communication.  A search of personal communications on personal devices may have been intrusive, but a search of messages on a school-issued tablet certainly is not.  When personal communications obtained through a search are widely disseminated, it weighs in favor of intrusiveness. See Vernonia, 515 U.S. at 651.  Here, only Mr. Girardi, Mr. Posada and the other IT workers had access to the results of the search. See Vernonia, 515 U.S. at 651.  Thus, the search was minimally intrusive.
3.
NATURE OF THE CONCERN
	We will now turn to whether the reason for the search justifies the intrusion.  FHS’s purpose of stymieing drug use is of the utmost importance and outweighs the minimal intrusion of searching FV-Messenger communications. 
	The Supreme Court has held that preventing drug use is a compelling government interest. See Skinner v. Railway Labor Executives’ Association, 489 U.S. 602 (1989); see also National Treasury Employee Union v. Von Raab, 489 U.S. 656, 670 (1989).  The Court in Vernonia recognized the importance of keeping drugs out of our schools, noting “[s]chool years are the time when the physical, psychological, and addictive effects of drugs are the most severe.” Vernonia, 515 U.S. at 661.  Moreover, schools have “undertaken a special responsibility of care and direction” over students that necessitates they monitor drug abuse. Vernonia, 515 U.S. at 662.  Thus, it is undeniable that preventing drug abuse in schools is a compelling government interest. 
	Here, FHS had a legitimate concern that the scourge of drugs would infect the school.  Studies have shown that students who use StudyMedz are more likely to use illegal drugs.  Mr. Girardi had witnessed firsthand the effect drug use can have on a student population and took preemptive measures to stop its spread.  FHS’s administration sought to insulate the school from illegal drugs in the wake of a nationwide problem by monitoring students’ conversations.  Therefore, we hold that FHS’s search of FV-Messenger communications served a legitimate purpose that justified the minimal intrusion into Judge’s privacy. 
	Judge did not have an expectation of privacy over his conversations on FV-Messenger.  However, even if he did, the search was still justified.  The school searched only messages on school-issued uPads—not students’ personal devises—and the search served an incredibly important interest in keeping FHS drug-free.  Thus, FHS’s justification for the search outweighed the minimal intrusion into the student’s FV-Messenger communications.  We therefore hold that the District Court correctly decided that FHS’s search of Judge’s uPad was permissible under the Fourth and Fourteenth Amendments. 
VI.
CONCLUSION

	Accordingly, for the reasons set forth above, the judgment of the District Court is hereby AFFIRMED.





Carnevale, Circuit Judge, concurring in part and dissenting in part:
	I agree with the majority that Fordhamville High School did not violate Judge’s First Amendment rights when the school demanded that Judge remove the Post.  However, I write separately to dissent from Part V of the majority’s opinion regarding FHS’s search of Judge’s FV-Messenger communications.  The reasoning for FHS’s search of FV-Messenger does not justify the intrusive nature of the search.  Therefore, I would reverse the District Court’s holding and find that the school did violate Appellant’s Fourth Amendment and Fourteenth Amendment rights. 
I.
THE FOURTH AMENDMENT AND EXPECTATION OF PRIVACY

The majority misapplies the relevant law.  The Chief Judge incorrectly relies on Vernonia, which is distinguishable from the case at hand, as Vernonia dealt with students who had voluntarily subjected themselves to a higher degree of oversight. See 515 U.S. at 657 (noting student athletes chose to try out for sports teams and accepted drug testing as a condition for participation).  The majority also incorrectly relies on Quon, where a city employee was explicitly told he should not have an expectation of privacy over anything stored on his government-issued device. See 560 U.S. at 762.  Both cases turn on the voluntary nature of the circumstances.  The employee in Quon chose to accept the phone knowing the consequences, see id., and the students in Vernonia chose to try out for sports teams, see 515 U.S. at 657.  
The majority completely ignores the lack of student voluntariness here.  The students did not elect to use the uPads, nor were they on notice that FHS could search the uPads.  FHS required its students to use the uPads as a system for communicating with other classmates and teachers.  The school mandated that FHS students bring the uPads to school every day.  However, they were not put on notice in any way that their conversations in FV-Messenger could be searched until the school suddenly asked them to sign the Consent Form.  Unlike in Vernonia and Quon, the FHS students had a reasonable expectation of privacy in their conversations in FV-Messenger. 
II.
THE SEARCH OF THE TABLETS WAS INTRUSIVE

The IT administrators were tasked with examining hundreds of highly personal messages sent by students.  The Fourth Amendment protects the privacy of personal communications. See Katz, 389 U.S. at 352.  Again, the Court in Quon noted that a search of one’s electronic messages can reveal “intimate details” of an individual’s personal life. See 560 U.S. at 763.  Although the case turned on a number of factors not at issue here, the Court noted the potential invasiveness of reading an individual’s electronic messages.  
The world is becoming increasingly connected via electronic communication.  The reality of modern society requires that individuals exchange the most intimate details of their lives via electronic mediums.  We cannot allow technology to erode an individual’s fundamental right to privacy in personal communications.  Students at FHS use FV-Messenger as they would any other electronic messaging service.  They often exchange communications of a personal nature, as one might expect any high school student to do.  Allowing such a search would authorize school administrators to pry into a student’s romantic entanglements, family hardships, and intimate thoughts.  If a search that can reveal such intimate and robust details about one’s life is not deemed intrusive, then it is difficult to imagine what would.  Accordingly, this search was intrusive in the light of the legitimate expectation of privacy FHS students have in the highly private contents of their messages.


III.
THE SEARCH WAS UNJUSTIFIED

There must be some evidence of an actual problem with a certain level of immediacy to justify a search by a school. See Vernonia, 515 U.S. at 660.  In Vernonia, there was a sufficient level of immediacy to warrant interdiction when a large portion of the student body was “in a state of rebellion . . . fueled by alcohol and drug abuse.” See id. at 663.  The school also justified its search of student athletes because of the special position they held at the school. See id. (noting that student athletes are often “role models” for other students and members of the community).  In sum, the drug testing policy was grounded in legitimate concerns backed by actual evidence about drug use within the specific school at issue. See id. 
The same cannot be said for this case.  Neither Mr. Girardi nor any other school official had specific evidence to suggest that FHS students were abusing illegal drugs or StudyMedz.  The evidence FHS used to justify the search—that another school had defiant students and a drug problem—does not meet the requisite level of specificity.  In addition, FHS’s motivation for conducting the search was actually motivated by Mr. Girardi’s need to determine why the students viewed him in a negative light.  In sum, I believe Mr. Girardi’s impermissible justification for the search violated Judge’s Fourth and Fourteenth Amendment rights. 


GREEN, Circuit Judge, concurring in part and dissenting in part:
	The majority holds that a student who wishes to peacefully express dissent over the direction of his school may not do so.  This holding is an incredibly dangerous precedent to set.  What other options does Judge have to express his disapproval of Mr. Girardi?  Are students now expected to bite their tongues when they disagree with a school policy?  To disallow this type of speech flies in the face of free speech principles engrained in the Constitution.  While I agree with the majority that the school’s search of FV-Messenger was reasonable, I whole-heartedly dissent from the majority’s decision that Judge’s Post was disruptive to the school’s educational objectives, and thus not in violation of the First Amendment. 
I.
TECHNOLOGY
Though I agree that schools have an interest in regulating speech that occurs over school-issued uPads, I disagree that the pervasiveness of technology increases the chance of school disruption.  The majority cites Bell as evidence that technology increases disruption in schools because it allows students to communicate at any time.  However, that case is far different than the one here.  In Bell, the student recorded a threatening rap video directed at a teacher and posted it to his personal social media page. See id. at 392.  The Court held that the school had a greater interest in mitigating violent, electronic speech aimed at teachers because the digital platform increased the video’s reach. See id.  Therefore, the use of technology in Bell magnified the video’s threat to the school’s safety. See id. 
Here, Judge’s speech did not incite threats of violence.  Judge attempted to engage in a peaceful dialogue about the school’s Policies and used technology as a means to reach the students.  If Judge had nailed his 74 Reasons to the principal’s door, it would have likely taken the students just as long to read.  Simply because technology is the most effective way to reach students does not mean students should be punished for using technology to spread a peaceful message critiquing the administration. 
II.
DISRUPTION

Tinker requires that a school justify regulations on student speech by showing that the prohibition “was caused by something more than a mere desire to avoid discomfort and unpleasantness that always accompany an unpopular viewpoint.” See 393 U.S. at 509.  A school cannot flatly ban speech that may elicit negative responses; there must be an actual material disruption in the school. See id.  There is no possible justification for FHS banning Judge’s speech other than it reflects negatively on the principal. 
	First, there was no evidence that the Post interfered with students’ school work.  Judge submitted the Post at 8:28 p.m. on a school night.  Therefore, the majority of the Post’s comments and views occurred outside of school hours.  Obviously, students are expected to complete a certain degree of school work outside of regular school hours, but it is unreasonable to expect students to be constantly engaged in school work.  Students presumably have leisure time in which they are allowed to do what they wish.  What better way for students to spend their free time than to engage in discussion with their peers on issues important to them?  Thus, the argument that the Post distracted students from school work does not hold water. 
	Second, even if the Post were distracting, it could not have distracted the students for very long.  The App archives posts once new posts are added to the discussion section.  The Post was likely on the App’s homepage for only a short period of time, and, thus, any distraction to the student body would not have lasted very long.
	Finally, Judge’s Post serves to teach a valuable lesson to students and faculty at FHS.  Mr. Steinbrenner lauded Judge’s efforts and planned to use the Post to educate his students on free speech.  Tinker allows schools to ban speech that runs counter to their educational goals. See 393 U.S. 503.  How could Judge’s Post have run counter to FHS’s educational goals when one of FHS’s own teachers sought to use it for educational purposes?  Clearly, Judge’s Post falls within the standard for permissible speech provided in Tinker. 
	In conclusion, I cannot join the majority’s opinion that Judge’s Post disrupted the school environment at FHS.  The Post was a valid exercise of free speech and one that society should encourage students across the country to emulate.  If history has taught us nothing else, it is that preventing young people from peacefully voicing their opinions is a detriment to both themselves and their community. 
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Thursday, October 12, 2017


CERTIORARI GRANTED

No. 16-1420

DEREK JUDGE
V.
FORDHAMVILLE HIGH SCHOOL


The petition for a writ of certiorari is granted.  This Court may consider the following questions raised by the parties:


1. Whether Appellee Fordhamville High School violated Appellant Derek Judge’s right to free speech when it threatened to suspend Judge if he did not remove a post on the school’s digital discussion board criticizing the school’s administration.

2. Whether Appellee Fordhamville High School violated Appellant Derek Judge’s right to be free from unreasonable searches and seizures when it threatened to suspend Judge if he did not consent to a search of communications made through the messenger function on a school-issued piece of technology in an effort to prevent the use of drugs in the school.  
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